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The Office for Tribal Affairs (OTA) within the California Department of Social Services (CDSS), has the pri-

mary responsibility of building better government-to-government relationships with the CDSS and California 

Indian Tribes, counties and tribal governments, as well as working with Native American stakeholders. The 

OTA implements the CDSS Tribal Consultation Policy (TCP) in concert with Branches and Bureaus through-

out the department, to carry out meaningful consultation efforts. The OTA serves as an advisor to leadership, 

throughout the CDSS, to use best practice strategies when working with tribal governments, in considera-

tions of policy decisions and regulations that impact tribes, as well as using appropriate protocols and cultur-

al competency. The OTA coordinates the work of all divisions of the CDSS when it affects tribes to ensure the 

department is in line with the Governor’s Executive Order B-10-11.  

The Cal OES Office of Tribal Coordination is led by:  

Heather Hostler, OTA Director 

744 P Street, MS 8-17-35 

Sacramento, CA 95814 

(916) 651-6160 Main Line 

TribalAffairs@dss.ca.gov 

 

Visit the OTA website to learn more about their work with Tribal Governments  

(https://www.cdss.ca.gov/inforesources/Tribal-Affairs).  

https://www.cdss.ca.gov/inforesources/Tribal-Affairs
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1:00 p.m.—2:30 p.m. iv. Disposition Hearings and Case Plans: 

· Most Important Hearing, Biggest Role for Tribe and ICWA 

v. Review Hearings, Periodic Review Hearings, and Supplemental Petitions: 

· What part of the process? Reason for Hearings. Role of tribe or tribes. 

vi. Permanency Planning: 

· Placement Preferences for Indian Children. 

2:30 p.m.—2:45 p.m. BREAK 

2:45 p.m.—4:00 p.m. vii. Invalidation, Discovery, and Rights to Access 

viii. Transferring between Dependency and Delinquency 

ix. Transfers to Tribal Court and Procedural Issues 

x. Close of Training Session 

· Evaluations 
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1. INTRODUCTION OF THIS TRAINING SESSION 

This training session is designed for tribal social workers or advocates that represent tribes in 

Indian Child Welfare Act cases known as Dependency cases. “Dependency” or “Juvenile De-

pendency” is the area of law involving children who are or may be at risk of abuse or neglect. 

In these cases, the child eligible for ICWA must be a dependent of a California State Court. 

Tribal social workers and advocates will learn more about the complex state child welfare sys-

tem (known as Juvenile Dependency law).  

PURPOSE OF THIS TRAINING MANUAL  

This training manual is written to educate tribal social workers and tribal ICWA advocates in 

their participation in dependency proceedings. This is not a substitute for legal counsel.  This 

handbook is intended to be used a reference or resource tool.  It will complement a live train-

ing session, Stages of Dependency, that will be delivered in one-day workshops for two to 

three days at each training site. The training session materials includes a companion Power-

Point presentation. 

PRE-REQUISITE SKILLS 

This training manual is designed for an audience that is familiar with the Indian Child Welfare 

Act (ICWA).  ICWA fulfills an essential aspect of the federal government’s trust responsibility to 

tribes by protecting and preserving the bond between Indian children and their tribe. If you 

are not familiar with ICWA, see Appendix, D-1. 

OBJECTIVES: 

At the end of this training session, you will be able to: 

•To understand the purpose of Juvenile Dependency Law 

•To identify the different Stages of Dependency 

•To understand the process of Dependency case Hearings  

•To understand pre-removal, notice and inquiry, and prelimi-

nary considerations in ICWA cases 

•To identify who is an ICWA advocate 

STAGES OF DEPENDENCY 
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•To understand placement preferences and when they apply 

•To learn about advocating for a child’s welfare and well-being 

•To examine and understand the impact of the new revised regulations & guidelines 

•To identify the role of all stakeholders in Dependency cases 

 

1.1) A NOTE ABOUT JURISDICTION AND APPLICABLE LAWS IN CALIFORNIA’S INDIAN COUN-

TRY 

Before we begin, please note that there are many legal terms involved in the discussion of 

tribes, tribal jurisdiction, and Indian child welfare. We have included resources and references 

in the appendices to help explain some of the legal terms. Do not hesitate to ask questions! 

Terms such as “Indian child,” “Tribal Social Services Agency” and “Foster Care Placement” are 

all defined in federal and state statutes. You should know that the determination of jurisdic-

tion and applicable laws in Indian Country are complex subjects. Federally recognized tribes 

are sovereign entities that have the right to make their own laws and be governed by those 

laws. However, tribal sovereignty exists alongside state and federal sovereignty. Conflicts may 

arise among the jurisdictions as to which sovereign’s laws apply to criminal offenses and civil 

disputes, who has the authority to resolve the disputes, and whether the sovereigns have the 

resources and willingness to work together to solve issues of mutual concern.  

Also, a federal statute known as Public Law 280 permits the State of California to exercise 

concurrent criminal prohibitory jurisdiction over offenses and civil adjudicatory jurisdiction 

over disputes arising in Indian Country in California (instead of the exercise of federal criminal 

jurisdiction). Tribal jurisdiction was not extinguished by P.L. 280. It is important to note that 

California and the tribes may enter into agreements that may also govern the interface be-

tween state and tribal jurisdictions.  

 

HOW TO USE THIS TRAINING MANUAL 

This training manual is divided into numeric sections (1-21) fol-

lowed by subheadings within each section (i.e. 1.2). The training 

manual includes the training agenda and a table of contents to 

provide you with the organization of the training session and com-
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position of the manual. The table of contents provides a more detailed account of what the 

training will include. At the beginning of each main section, we have included a summary sec-

tion with objectives and necessary tools to help you learn and apply the material in the field.  

We suggest using the manual as follows: 

1. Read Appendix B-1, Essential Knowledge: Indian Tribes of California and the Indian 

Child Welfare Act, to familiarize yourself with historical background and impact of 

the Indian Child Welfare Act of 1978.  

2. Then, you can start in the Appendix of the manual, Essential Knowledge of California 

Indian Tribes and History, and read through each section.  

3. Some sections may refer you to the Appendices to read other supplemental material 

or provide you with an educational tool such as a checklist or form. The Appendices 

of this manual provides many of the necessary tools and supplements the training 

session about Stages of Dependency. 

4. Now that you understand juvenile dependency law and proceedings in ICWA, and 

how to advocate for an Indian child’s welfare and well-being, you will learn that IC-

WA applies whether or not a tribe formally intervenes in a case. ICWA issues can and 

should be raised by parents’ or child’s legal counsel, as well as by the court itself.  
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Introduction 

Historically, states have struggled with its implementation which has resulted in inconsistent practices across 

the country. Effective January 1, 2019, Assembly Bill (AB) 3176 (Chapter 833, Statutes of 2018) was passed to 

conform state law with the 2016 Federal Bureau of Indian Affairs (BIA) regulations governing the Indian Child 

Welfare Act (ICWA). This bill amended 32 sections of the Welfare and Institutions Code (WIC).  

According to AB 3176 (2018), WIC §224 (1): 

“There is no resource that is more vital to the continued existence and integrity of Indian tribes than 

their children, and the State of California has an interest in protecting Indian children who are mem-

bers or citizens of, or are eligible for membership or citizenship in, an Indian tribe. The state is com-

mitted to protecting the essential tribal relations and best interest of an Indian child by promoting 

practices, in accordance with the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et 

seq.), and other applicable state and federal law, designed to prevent the child’s involuntary out-of-

home placement and, whenever that placement is necessary or ordered, by placing the child, when-

ever possible, in a placement that reflects the unique values of the child’s tribal culture and is best 

able to assist the child in establishing, developing, and maintaining a political, cultural, and social rela-

tionship with the child’s tribe and tribal community.” 

Therefore, the purpose of AB 3176 is for state agencies and tribal services to provide consistent practices of 

ICWA implementation. Some changes were implemented in the following sections:  

 Documentation of Ongoing Inquiry and Active Efforts 

 Duty of Inquiry Beginning at Intake and Investigations 

 Reason to Believe and Continued Inquiry with Tribes 

 Inquiry throughout Juvenile Court Involvement 

 Reason to Know 

 ICWA Notice 

 Voluntary Proceedings 

 Active Efforts 

 Emergency Removal 

 Placement Preferences 

 Exclusive Jurisdiction 

 Qualified Expert Witness 

 Adoption Record 
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II. Dependency Law  

A.  Juvenile Court: Separate Laws and Proceedings 

There is no separate timetable for an ICWA case; it follows the state Dependency 

law and procedures. 

ICWA operates within Dependency Court and is not a stand-alone law 

Dependency law provides maximum protection for children who are physically, sexually or emotionally 

abused, neglected or exploited, or at serious risk of abuse or neglect 

Includes provision of services to the child and family and presumes that the best interest of the child is to re-

main in or be returned to the child’s home or family 

Juvenile Court Laws operate around the following  three goals: 

 Safety and Protection of Children 

 Family Preservation 

 Timely Provision of Stable and Permanent Homes for Children 

 ICWA and Dependency Court 

•The Indian Child Welfare Act (ICWA) operates within a Dependency Court; not a stand-alone law. 

•California has state ICWA laws, along with federal laws. ICWA requires the State or Federal Court to apply 

the higher State or Federal standard. 

•There are five Dependency phases:  

 

 

 

 

 

 

 

Who can be present in Court? 

 

 

 

 

               ❶              ❷             ❸       ❹    ❺ 

•Child Social  Worker 

•Parent, defacto parent, guardian, adult relative Attorneys 

•Indian Custodian   •Tribal Representatives 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

B. What are ICWA advocates? 

i. ICWA advocates appear as tribal representatives (CRC 5.534 (e) (1)) 

ii. ICWA advocates are not attorneys 

iii. Confidentiality and privilege do not apply 

iv. Legal counsel not required under ICWA but is recommended 

v. Advocates can ask questions, submit reports and obtain discovery 

vi. Do not represent yourself, always have an advocate 

vii. Advocates can assume some attorney roles in CA 

1. Tribes can intervene as a party in Indian child proceedings at any stage: 25 U.S.C. §1911 

and WIC §224.4 

2. ICWA treats intervening parties identically: make a record, examine documents and wit-

nesses, request transfer, make motions, and invalidate. 

ii. ICWA advocates can do the following: 

 

 

 

 

 

 

 

 

 

 

 

C. ICWA Additional Requirements 

ICWA adds procedural safeguards for Indian children. Tribes can activate these safeguards through an attor-

ney, tribal representative, or ICWA advocate. 

i. Notice 

California and federal laws require Notice to an Indian child’s tribe in all dependency cases proceedings in-

volving Indian child custody. See WIC §224.2 and 25 U.S.C. §1912. 
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California uses Judicial Council Forms ICWA-020 and ICWA-030 to gather information. 

iii. Intervention 

Notice triggers tribe’s right to intervene. Intervention can occur in writing or orally. A specific form is not re-

quired, but the Judicial Council has a permissive form. The permissive form includes the following forms: 

i) Judicial Council ICWA-040 

ii) State Suggested Form Per CRC 5.534(i)(2) 

iii) Identifies who intervenes or is designated as tribal representative and powers exercised. 

Intervention includes “entering an appearance” and requesting discovery and disclosure of documents (WIC 

§224.4). ICWA applies with or without intervention. If the tribe does not “intervene,” ICWA still applies if a 

finding is made that the case is an Indian child custody proceeding. 

ii. Agency’s burden of proof 

Agency’s burden of proof is different for each type of hearing: 

a. Initial hearing: prima facia (bare minimum) 

b. Jurisdiction: preponderance of the evidence (more than 51%) 

c. Dispositional hearing: clear and convincing evidence that remaining with the parent is a sub-

stantial danger to the child. 

d. Selection and implementation: clear and convincing (75%) 

e. Foster care of Indian child: clear and convincing 

f. Termination of parental rights: beyond a reasonable doubt (90%), must show that continued 

custody will cause serious emotional and physical harm.  

 

D. Indian Child Custody Proceeding 

§1903 defines an Indian child as an unmarried person under 18 years old who is a member; or eligible for 

membership in an Indian tribe and biological child of a member. 

i. Indian child’s tribe is defined by 25 U.S.C. §1903(5) as: 

1. one in which the child is a member; or, 

2. eligible for membership; or, 

3. if more than one tribe for which child is a member or eligible for membership – the tribe 

with which the child has the more significant contacts.  

A custody proceeding is the removal of an Indian child from parent or Indian custodian where parent/

custodian cannot have the child returned upon demand. Custody proceedings that do not trigger ICWA are as 

https://www.courts.ca.gov/documents/icwa020.pdf
https://www.courts.ca.gov/documents/icwa030.pdf
https://www.courts.ca.gov/documents/icwa040.pdf
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follows: 

 

 

 

 

 

 

 

 

III.  Detention (Initial Hearing) 

A. What is a detention hearing? 

Detention is triggered when continued custody with parent or Indian custodian is contrary to the welfare of 

the child (WIC §319). If, after receiving a referral of suspected abuse or neglect, the investigation by a social 

worker (and sometimes law enforcement) results in a recommendation that a child be at least temporarily 

removed (“detained”), that recommendation must go before a judge on an expedited basis in the form of a 

petition. There must be no other means available to protect the child’s safety. 

The purpose of detention/initial hearing is to determine whether there is a “prima facie” showing (a showing 

on the face of the petition) that the child may be described by one or more of the provisions of WIC §300(a)-

(j). The burden of proof is lower for detention than for a jurisdiction hearing because a detention is usually an 

emergency situation. 

i. The petition does not have to allege wrongdoing by both parents – it is proper if it only has allegations 

against one parent. 

ii. If there is enough evidence to show that the child may be described by the provisions of §300(a)-(j), then 

the court will set a jurisdiction hearing. In this hearing, the court will decide if the child is described under 

§300. 

 

PRACTICE TIP:  

The amount of evidence necessary at detention is less than is required at jurisdiction, usually because it is an 

emergency situation. It is important to know that the social services agency is not deciding, even though it 

may seem that way, and they are usually approaching a court before all the parties have met or consulted 

with legal counsel. Often it is even before a tribe has been notified about a case and given a chance to deter-

mine if a child is a member or eligible for membership. 
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i. Initial Hearing vs. Detention Hearing 

 

 

 

 

 

i. There are tight deadlines on the setting of hearings 

ii. Detention often occurs before a tribe has been notified about a case and given a chance to determine if a 

child is a member or eligible for membership. 

B. A Social Worker’s Report (WIC §319(b)) 

The social worker shall report to the court the following information: 

 

 

 

 

 

 

 

 

 

ii. If it is known or there is a reason to know the child is Indian, the report shall also include all of the follow-

ing: 
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C. Grounds for Detention (WIC §319(c)) 

i. The agency must show: 

1. A prima facie showing that the child falls under one or more of the conditions of WIC §300; 

2. The court finds that a continuance in the parent’s or guardian’s home is contrary to the child’s 

welfare; and,  

D. Any of the following circumstances exist: 

E. Detention of an Indian child (§319(d)) 

If the court knows or there is a reason to know the child is Indian, the court may only detain the Indian child if 

it also finds that detention is necessary to prevent imminent physical damage or harm. The court shall state 

on the record the facts supporting this finding. 
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E. WIC §300 Conditions 

i. Physical severe harm: the child has experienced, or is at substantial risk of experiencing non-accidental 

damage. 

1. The child has suffered, or there is a substantial risk that the child will suffer, serious physical harm 

inflicted non-accidentally upon the child by the child’s parent or guardian. A court may find there 

is a substantial risk of serious future injury based on the manner in which a less serious injury was 

inflicted, a history of repeated inflictions of injuries on the child or the child’s siblings, or a combi-

nation of these and other actions by the parent or guardian that indicate the child is at risk of seri-

ous physical harm. “Serious physical harm” does not include reasonable and age-appropriate 

spanking to the buttocks if there is no evidence of severe bodily injury. 

ii. Failure to protect 

1. The child has suffered, or there is a substantial risk that the child will suffer, serious physical harm 

or illness, as a result of the failure or inability of his or her parent or guardian to adequately super-

vise or protect the child, or the willful or negligent failure of the child’s parent or guardian to ade-

quately supervise or protect the child from the conduct of the custodian with whom the child has 

been left, or by the willful or negligent failure of the parent or guardian to provide the child with 

adequate food, clothing, shelter, or medical treatment, or by the inability of the parent or guardi-

an to provide regular care for the child due to the parent’s or guardian’s mental illness, develop-

mental disability, or substance abuse.  

2. A child shall not be found to be a person described by this subdivision solely due to the lack of an 

emergency shelter for the family.  

3. Whenever it is alleged that a child comes within the jurisdiction of the court on the basis of the 

parent’s or guardian’s willful failure to provide adequate medical treatment or specific decision to 

provide spiritual treatment through prayer, the court shall give deference to the parent’s or 

guardian’s medical treatment, non-treatment, or spiritual treatment through prayer alone in ac-

cordance with the tenets and practices of a recognized church or religious denomination, by an 

accredited practitioner thereof, and shall not assume jurisdiction unless necessary to protect the 

child from suffering serious physical harm or illness. In making its determination, the court shall 

consider (1) the nature of the treatment proposed by the parent or guardian, (2) the risks to the 

child posed by the course of treatment or non-treatment proposed by the parent or guardian, (3) 

the risk, if any, of the course of treatment being proposed by the petitioning agency, and (4) the 

likely success of the courses of treatment or non-treatment proposed by the parent or guardian 

and agency.  

4. The child shall continue to be dependent only so long as is necessary to protect the child from risk 

of suffering severe physical harm or illness. 
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5. A child who is sexually trafficked, or who receives food or shelter in exchange for, or who are paid 

to perform, sexual acts, and whose parent or guardian failed to, or was unable to, protect the 

child, is within the description of this subdivision. These children shall be known as commercially 

sexually exploited children. For definitions of sex trafficking, see CA Penal Code §236.1 and 

§11165.1. 

iii. Serious emotional damage 

1. The child is suffering severe psychological harm, or is at substantial risk of suffering severe psycho-

logical injury, evidenced by severe anxiety, depression, withdrawal, or untoward aggressive be-

havior toward self or others, as a result of the conduct of the parent or guardian or who has no 

parent or guardian capable of providing appropriate care.  

2. A child shall not be found to be a person described by this subdivision if the willful failure of the 

parent or guardian to provide adequate mental health treatment is based on a sincerely held reli-

gious belief and if a less intrusive judicial intervention is available. 

iv. Sexual abuse 

1. The child has been sexually abused, or there is a substantial risk that the child will be sexually 

abused by his or her parent or guardian or a member of his or her household, or the parent or 

guardian had failed to adequately protect the child from sexual abuse when the parent or guardi-

an knew or reasonably should have known that the child was in danger of sexual abuse. For the 

definition of sexual abuse, see CA Penal Code §11165.1. 

v. Under 5 years old – severe physical abuse 

1. The child is under the age of five years and has suffered severe physical abuse by a parent, or by 

any person known by the parent if the parent knew or reasonably should have known that the 

person was physically abusing the child.  

2. “Severe physical abuse” means any of the following: any single act of abuse which causes physical 

trauma of sufficient severity that, if left untreated, would cause permanent physical disfigure-

ment, permanent physical disability, or death; any single act of sexual abuse which causes signifi-

cant bleeding, deep bruising, or significant external or internal swelling; or more than one act of 

physical abuse, each of which causes bleeding, deep bruising, significant external or internal swell-

ing, bone fracture, or unconsciousness; or the willful, prolonged failure to provide adequate food.  

3. A child shall not be removed from the physical custody of his or her parent or guardian based on a 

finding of severe physical abuse unless the social worker has made an allegation of severe physical 

abuse under WIC §332. 

vi. Parent/guardian caused the death of another child through abuse or neglect (does not have to be a sib-

ling). 

vii. No provision for support (abandoned, incarcerated parents) 
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1. The child has been left without any provision for support;  

2. Physical custody of the child has been voluntarily surrendered (Health and Safety Code §1255.7), 

and the child has not been reclaimed within the 14 days specified in that code provision;  

3. The child’s parent has been incarcerated or institutionalized and cannot arrange for the care of the 

child; or,  

4. A relative or other adult custodian with whom the child resides or has been left is unwilling or una-

ble to provide care or support for the child, the whereabouts of the parent is unknown, and rea-

sonable efforts to locate the parent have been unsuccessful. 

viii. Voluntary relinquishment by the parent (for adoption) 

1. The child has been freed for adoption by one or both parents for 12 months by either relinquish-

ment or termination of parental rights or an adoption petition has not been granted. 

ix. Acts of cruelty by household member 

1. The child has been subjected to an act or acts of cruelty by the parent or guardian or a member of 

his or her household, or the parent or guardian has failed to adequately protect the child from an 

act or acts of cruelty when the parent or guardian knew or reasonably should have known that the 

child was in danger of being subjected to an act or acts of cruelty. 

x. Sibling abuse 

A. The child’s sibling has been abused or neglected (including substantial physical harm, failure to 

protect, sexual abuse, under the age of 5 and suffered severe physical abuse, or acts of cruelty by 

a parent or member of the household, all as defined above)), and there is a substantial risk that 

the child will be abused or neglected, as defined above.  

B. The court shall consider the circumstances surrounding the abuse or neglect of the sibling, the age 

and gender of each child, the nature of the abuse or neglect of the sibling, the mental condition of 

the parent or guardian, and any other factors the court considers probative in determining wheth-

er there is a substantial risk to the child. 

F. Emergency Removals 

At the emergency removal proceeding (detention hearing) if it is known, or there is reason to know the child 

is an Indian child, in addition to the other requirements for detention, the court must find the child at risk of 

imminent physical damage or harm to detain or continue to detain the child to meet the federal emergency 

proceeding requirements for an Indian child.  The AB 3176 added WIC 319.4, which indicates that in the case 

of an Indian child, emergency removal occurs when the child is detained at the initial petition hearing held 

pursuant to WIC Section 319.  Between the initial petition hearing and prior to the dispositional hearing, any 

party may request an ex-parte hearing for the purposes of having the Indian child who is detained returned 

to the parents.   

Further, because of the importance of providing Indian children the protections of ICWA requirements which 
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are not applicable to emergency proceedings, WIC 352(b) was amended, requiring the dispositional hearing 

be held within 30 days for an Indian child as opposed to 60 days, unless the court finds exceptional circum-

stances to support a continuance, held pursuant to WIC 361.  The CWS agencies are encouraged to hold the 

Child and Family Team (CFT) meeting and complete the Child and Adolescent Needs and Strengths (CANS) 

assessment as early as possible given that the timeline is now shortened and must be completed within 30 

days in the case of an Indian Child.  

 

F. Legislative intent of §300 

The legislature does not intend for this section to disrupt the family unnecessarily or intrude inappropriately 

into family life, prohibit the use of reasonable methods of parental discipline, or prescribe a particular meth-

od of parenting.  

A physical disability, such as blindness or deafness, is no bar to the raising of happy and well-adjusted chil-

dren and that a court’s determination pursuant to this section shall center upon whether a parent’s disability 

prevents him or her from exercising care and control.  

A child whose parent has been adjudged a dependent child of the court pursuant to this section shall not be 

considered to be at risk of abuse or neglect solely because of the age, dependent status, or foster care status 

of the parent. 

F. Detention time limits 
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G. Additional detention purpose 

 

 

 

 

 

 

 

 

 

 

 

H. Tribal Involvement 

 

 

 

 

 

 

 

 

 

 

I. Hypothetical Example 

Sioux O’Brien met Buster Chops in Pilates class, and they started dating. Their relationship went well and they 

moved in together, until Sioux discovered Buster’s alcohol abuse, but by then she was pregnant 

with his child. Sioux stayed with Buster and he didn’t start hitting her until after the baby, Fostra was born. 

Sioux has chronic back pain and has a prescription for medical marijuana. When Buster insisted she move out 

and pushed her while holding the baby, Sioux struck him back. The neighbors called Social Services 
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(CPS). When CPS inspected the home they found Sioux’s marijuana in an unmarked jelly jar. Sioux said she 

had  obtained a restraining order against Buster but was afraid to have it served on him because she had no 

where else to live. She has another daughter, Linquish, who she voluntarily left with her aunt, Extenda in 

Utah. The aunt is willing to take Fostra until Sioux can find a safe place to live. Sioux’s grandmother always 

said she was eligible for enrollment in an Oklahoma tribe, but she never specified which tribe. 

Detain Fostra? 

CPS removed Fostra from Sioux’s custody and a Detention Hearing is schedule in four days. CPS’ petition cites 

violence in presence of minor, excessive drug use, and a messy house. 

Q: Is Detention Proper? 

Q:What can Sioux or Buster argue? 

Q: Should any Tribes be notified? 

 

 

J. Commencing the Proceedings 

The court must advise any self-represented child, parent, or guardian of the right to be represented by coun-

sel and, if applicable, of the right to have counsel appointed (WIC §317). 

The parties may be represented by privately retained attorneys, but most often will be appointed an attorney 

from a panel of attorneys who regularly practice dependency law. While a parent can waive their right to an 

attorney, this is highly inadvisable. Juvenile law is a specialized area, and the attorneys that appear in these 

actions are required to have certain minimum certifications. 

The court will also advise the parties regarding: 
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K. Preliminary inquiries by the court 

At the initial hearing on a petition, the court must make an inquiry as to the identity and address of any and 

all presumed or alleged parents of the child. 

The court will also ask that each parent submit a Parental Notification of Indian Status (ICWA-020) form. The 

form is intended to elicit information to determine whether the child is or may be an Indian child under the 

ICWA. 

L. Documentation of Ongoing Inquiry and Active Efforts 

During the intake and investigation process, timely documentation is critical to demonstrate thorough inquiry 

and the provision of active efforts.  Hotline inquiries with reporting parties regarding tribal affiliation must be 

documented in the Screener Narrative and/or the Emergency Response Referral.  Successful and attempted 

contacts with tribal representatives or designated ICWA agents should be documented in the case record and 

include as much detail as possible. Documenting activities that enable a child to remain in the home during 

investigations (safety planning, community service referrals, informal and formal teaming) is an essential 

component of active efforts. 

M. Duty of Inquiry Beginning at Intake and Investigations  

Pursuant to WIC 224.2(a), the duty to inquire in all referrals begins at first contact and must occur regardless 

of the likelihood of court intervention.  If thorough inquiry to identify an Indian child is not conducted prior to 

the involvement of the juvenile court, it is unlikely that CWS agencies will be able to meet the ICWA require-

ments such as active efforts to provide “remedial services and rehabilitative programs designed to prevent 

the breakup of the Indian family” (25 U.S.C. §1912(d)). 

Communication with tribes regarding reports of abuse and neglect involving a child where there is reason to 

believe may be an Indian child is a critical component of the inquiry process.  When a referral is received at 

the Hotline alleging a child has been the victim of abuse, neglect, or exploitation, the Hotline social worker 

shall ask the reporting party whether they have any information that the child is or may be an Indian child, 

which is defined as a child who (1) is a member, or (2) is eligible for membership and the child of a member 

of, a federally recognized Indian tribe (25 U.S.C. § 1903 (4)).  If a child’s affiliation with a specific tribe is re-

ported to the Hotline at the point of intake, the designated tribal agent for ICWA notice for that tribe should 

be contacted for further inquiry.  The date, time, and result of communication with the tribe should be docu-

mented in the Child Welfare System/Case Management System (CWS/CMS) and/or the Screener Narrative.  

For more information on the documentation requirements regarding collateral contacts at the Hotline, please 

refer to the CWS Manual of Policies and Procedures, Section 31-105.114(a-e). 

Anytime a referral is assigned to a CWS field office for investigation, the investigating social worker has an 

affirmative and ongoing duty to inquire whether a child may be an Indian child.  A negative inquiry at the time 

of Hotline screening is not a sufficient basis to cease inquiry, as the reporting party may have limited infor-

mation regarding the child’s membership (or potential membership) with a tribe.  Communicating with a fam-

ily in a way that supports a discussion of the family’s culture is an important casework component of Califor-

https://www.courts.ca.gov/documents/icwa020.pdf
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nia’s Integrated Core Practice Model and facilitates natural inquiry into the family’s tribal affiliation during the 

process of engagement.  Inquiry should be made with the child, as well as any parent, Indian custodian and 

extended family contacted in the course of investigation.  

M. Reason to Believe and Continued Inquiry with Tribes 

The term “reason to believe” refers to the threshold for continued inquiry regarding a child’s potential mem-

bership with a tribe. If a child, a parent, an extended family member, or a collateral contact identifies the 

family’s potential affiliation with any tribe, there is reason to believe the child may be an Indian child and 

communication for the purpose of further inquiry should commence.  This communication should occur re-

gardless of the likelihood that CWS will seek court intervention or remain involved with the family.  Per ACL 

18-140, federally recognized tribes should be treated as any other governmental organization with whom 

confidential information may be shared regarding the investigation of child abuse and neglect.  

For inquiry purposes, communication with tribes may be informal (telephone calls, email), but must be thor-

oughly documented in CWS/CMS.  Notice, in contrast, requires a specific method and process for communica-

tion, as outlined below.  Prior to contacting a tribe, social workers should gather as much identifying infor-

mation as possible regarding biological family members (including absent parents) of the child who are be-

lieved to have affiliation with a tribe.  This includes full names and dates of birth, tribal enrollment numbers/

certifications, Degree of Indian Blood and/or Certificate of Indian Blood, tribal identification cards.    

At first contact with a tribe, CWS social workers should state the purpose of the call (to determine if the child 

is a member of the tribe or eligible for membership), the purpose of the CWS agency’s involvement 

(investigating a referral, assigning a referral to a field office, etc.), and clarify whether juvenile court involve-

ment has occurred or is likely to occur.  A sample inquiry message is outlined below:  

“My name is __________ and I am a social worker with XX County Children and Family Services.  I was 

recently assigned a child abuse/neglect investigation. This is an initial investigation only. No removal of 

the child has occurred and the CWS agency has not made any decision regarding pursuing court in-

volvement.   During my initial contact with the family, the mother reported that her son may be eligi-

ble for membership with your tribe through his father’s side of the family. I have an obligation to in-

quire directly with the tribe to attempt to confirm the child’s Indian status and the child’s tribe.  Can 

you assist me with this or identify the appropriate tribal contact? She was not aware of any enrollment 

numbers and has no information regarding extended paternal family.  The child’s biological father is 

(FULL NAME/ALIASES) and his date of birth is MM/DD/YYYY.  The child’s name is (FULL NAME) and his 

date of birth is MM/DD/YYYY.  With this information, are you able to confirm whether or not this child 

is a member of your tribe or eligible for membership with your tribe?”   

This proactive method of inquiry is the first step in the process of active efforts and should be accurately re-

flected in case records.  If the tribe responds affirmatively, it is critical that the social worker immediately in-

quire as to whether or not the tribe exercises exclusive jurisdiction over child welfare matters or whether this 

child is a ward of a tribal court (see “Exclusive Jurisdiction” below for further information).  Thorough docu-
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mentation of the tribe’s determination includes the date and time the information was received by the CWS 

social worker and the full name and contact information for the tribal representative who provided the infor-

mation.  If the tribe determines the child is a member or eligible for membership, ongoing communication 

with the tribe during the investigation (and any subsequent CWS involvement) is required.   

M. Inquiry throughout Juvenile Court Involvement 

The court, CWS agencies, and the probation department have an affirmative and ongoing duty in all cases to 

inquire whether a child for whom a petition may be or has been filed, is or may be an Indian child.  That duty 

includes asking questions to all of the participants in the case, including, but not limited to, the child, par-

ents, legal guardian, Indian custodian, extended family members, and any others who may have an interest 

in the child as to whether the child is or may be an Indian child.  This also includes asking where the child, 

parents, or Indian custodian reside, or are domiciled.  The court shall ask each participant at their first ap-

pearance whether the participant knows or has reason to know that the child is an Indian child and instruct 

the participants to provide any subsequently received information to the social worker and the court.        

If, during the child custody proceeding, information is received that gives reason to believe that the child is 

an Indian child, the social worker or probation shall make further inquiry.  Further inquiry includes, but is not 

limited to interviewing those who have an interest in the child, including the Indian custodian, the parents, 

extended family members, and legal guardians to gather the information required under WIC 224.3(a)(5), 

contacting the Bureau of Indian Affairs, and the CDSS, to gather contact information for tribes, and con-

tacting the tribes that the child is or may be a member of.     

When contacting the CDSS to assist in identifying the contact of a tribe(s) in which a child, parent, or Indian 

custodian may be or is a member of, please send inquiries to ICWAinquiry@dss.ca.gov.  

M. Presentation of evidence 

i. The court must read, consider, and reference any reports submitted by the social worker and any rele-

vant evidence submitted by any party or counsel (WIC §319). The court must examine the child's parent, 

guardian, or other person having knowledge relevant to the issue of detention and must receive any rele-

vant evidence that the petitioner, the child, a parent, a guardian, or counsel for a party wishes to present 

(WIC §319(a)).  

ii. The child, the parent or guardian, and the tribe have the right to right to confront and cross-examine: 

1. Any person the court examines, as described above, and 

2. The preparer of a police report, probation or social worker report, or other document submitted 

to the court. 

iii. If the child, parent or guardian, or tribe asserts the right to cross-examine preparers of documents sub-

mitted for court consideration, the court may not consider any such report or document unless the pre-

parer is made available for cross-examination. 

 

mailto:ICWAinquiry@dss.ca.gov
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M. Findings and Orders 

No child may be ordered detained by the court unless the court finds that a prima facie showing has been 

made that the child is described by WIC § 300, that continuance in the home of the parent or guardian is 

contrary to the child's welfare, and that one or more of the grounds for detention exists. Otherwise, the 

court must order the child released from custody. 

Whether the child is released or detained at the hearing, the court must determine whether reasonable 

efforts have been made to prevent or eliminate the need for removal and must make one of the following 

findings: 

1. Reasonable efforts have been made; or, 

2. Reasonable efforts have not been made. 

 

The court must not order the child detained unless the court, after inquiry regarding available services, finds 

that there are no reasonable services that would prevent or eliminate the need to detain the child or that 

would permit the child to return home. 

If the court orders the child detained, the court must (WIC §319(d)): 

 

 

 

 

 

 

 

 

 

 

N. Interim placement 

If the child cannot be returned to the physical custody of his or her parent or guardian, the court shall deter-

mine if there is a relative who is able and willing to care for the child (WIC §319(b)(3)). 

At this stage, the child is only being detained, not removed. The court may not treat a detention-placement 

as a permanent placement. 
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Law References in this section 

http://leginfo.legislature.ca.gov/  

 WIC § 224  

 WIC §300  

 WIC §316 

 WIC §317 

 WIC §319  

 H&SC §1255.7 

 CA PC §11165.1 

 

IV. Jurisdiction Hearing 

A. What is a jurisdiction hearing? 

A jurisdiction hearing is held to decide whether a particular court has the authority to hear a particular case 

and to exercise power over particular persons involved in that case. 

Juvenile courts are courts of limited jurisdiction, meaning that until the court “takes jurisdiction” it has only a 

very narrow power to act, and even after taking jurisdiction, it has only the powers set forth in dependency 

and delinquency law, and can only exercise those powers over persons who the law brings within its jurisdic-

tion. 

So, the court arguably should not make any orders until jurisdiction has been established. However, because 

of the emergency nature of most dependency cases, juvenile courts have been granted the power to make 

limited temporary orders, pending the jurisdictional hearing - including temporary detention (not necessarily 

a temporary placement), ordering physical and psychological evaluations, stay-away orders, visitation, and 

others. 

 

B. Criteria for determining whether a court has jurisdiction over a dependency case 

i. Does the court have authority over the subject matter of the case? 

1. The juvenile court has the authority to hear matters relating to the abuse and neglect of children. 

ii. Does the court have authority over the persons? 

1. The court will have authority over the persons if the child is found to be described by one or more 

of the provisions of WIC § 300(a)-(j). 

iii. Has it been sufficiently proved that the child does in fact fall under one of the recognized grounds for ju-

http://leginfo.legislature.ca.gov/
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risdiction (WIC §300)? 

1. The court must find by a preponderance of evidence that the child is described by one or more of 

the provisions of WIC §300(a)-(j). (“Preponderance of evidence” means more likely than not – in 

other words, more than 50% likely.) 

C. Ten Jurisdictional Grounds 

i. The agency must prove that the Indian child falls within one of the ten jurisdictional categories set forth in 

§300(a)-(j). WIC 355(a); California Rules of Court 5.534)  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

WIC §300 Conditions 
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D. Purpose of Jurisdiction 

Basic purpose is to quickly determine the merits of the case. Parents often claim case is filed “against” one 

parent or the other, sometimes that they are the “non-offending parent.” Dependency law decides if the chil-

dren are defined in one of the ten grounds, and, if so, the court takes jurisdiction over the child. This distinc-

tion is important.  

E. Timing 

 

 

 

 

 

 

 

 

F. Reason to Know  

Unlike “reason to believe,” which triggers further inquiry, “reason to know” triggers formal notice and appli-

cation of ICWA minimum standards. The AB 3176 describes reason to know in the context of the court but 

informs standards that apply to the social worker prior to and in preparation for court proceedings. There is 

“reason to know” that the child is an Indian child under the Act when:  

 A person having an interest in the child informs the court that the child is an Indian child;  

 The child, their parents, or Indian custodian is domiciled on a reservation  

 A participant in the proceeding, or other interested person informs the court that they have infor-

mation indicating that the child is an Indian child; 

 The child gives the court reason to know he or she is an Indian child;  

 The court is informed that the child is or has been a ward of a tribal court;  

 The court is informed that either parent or the child possess an identification card indicating 

membership or citizenship in an Indian tribe.   

If there is “reason to know” as defined above, the party seeking foster care shall provide notice in accordance 

with WIC 224.3(a)(5).  If the court has “reason to know” but cannot determine that the child is or is not an 

Indian child, the court shall confirm, by way of a repot, declaration, or testimony included in the record, that 

the agency or other party used due diligence to identify and work with all of the tribes in which there is a 

“reason to know” the child maybe be a member, or eligible for membership, to verify which the child is in 
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fact a member or whether the biological parent is a member and the child is eligible for membership.   

If there is “reason to know” that the child is or may be an Indian child, the court shall treat the child as an In-

dian child unless and until the court determines on the record that the child does not meet the definition of 

an Indian child under the Act.     

 

F. Notice 

The 2016 ICWA regulations updated ICWA notice requirements to include only designated “Indian child cus-

tody proceedings,” that is, hearings that could result in foster care, termination of parental rights or the 

adoption of an Indian child. The ICWA Notice refers to the formal process by certified or registered mail in 

which tribes are notified of a dependency proceeding involving an Indian child.  If a court, social worker, or 

probation officer knows or has reason to know, as described in WIC Section 224.2(d), that an Indian child is 

involved: 

 Notice of any hearing that may result in an order for foster care placement, pre-adoptive place-

ment, termination of parental rights, or adoptive placement must be provided.   

 The notice shall be provided to the parents or legal guardian, Indian custodian, and the tribes in 

which the child is or may be a member or eligible for membership and shall contain all of the ele-

ments required under WIC 224.3.  

 The notice shall be sent by registered or certified mail with a return receipt requested.  The proof 

of notice, including all copies of the notices sent and return receipts and responses received, shall 

be filed with the court prior to the hearing.       

 Except for hearings held under WIC section 319, no proceeding shall be held until at least 10 days 

after the receipt of notice by the parent, Indian custodian, tribe, or the BIA.   

 The notice for the hearing held pursuant to section 319 shall be provided as soon as possible.   

The WIC 224.3(g) now specifies the following: For any hearing that does not meet the definition of an Indian 

child custody proceeding set forth in Section 224.1, or is not an emergency proceeding, notice to the child’s 

parents, Indian custodian, and tribe shall be sent in accordance with Sections 292, 293, and 295. 

For situations involving Indian children that fall under WIC Section 300, and additional information or circum-

stances are discovered other than what was in the original petition, a subsequent petition shall be noticed.  

Notice for this hearing may be delivered by electronic service pursuant to WIC Section 212.5.  Counties shall 

follow the guidelines in accordance with WIC Section 297 when filing a subsequent petition. 

G. Who decides tribal membership? 

The tribe decides tribal membership. A determination by an Indian tribe that a child is or is not a member of 

or eligible for membership in that tribe…shall be conclusive (WIC §224.3(e)(1)). See 25 C.F.R. §23.108(b) (BIA 

Regulations effective December 12, 2016). 
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The determination by a tribe of whether a child is a member, whether a child is eligible for membership, or 

whether a biological parent is a member, is solely within the jurisdiction and authority of the tribe, except as 

otherwise provided by federal or tribal law. 

Tribal enrollment in pursuant to WIC §224.3(e)(1). 

i. In re Abbigail A. (2016) 1 Cal.5th 83 

1. California Supreme Court affirmed tribes’ rights to determine membership or eligibility, but invali-

dated Rule of Court 5.484(c)(2) requiring application of ICWA before membership determined, 

and charging agency with securing membership (using Active Efforts). 

2. Court upheld a companion rule, CRC 5.482(c) requiring Social Services to include membership ap-

plication assistance as part of its Active Efforts. 

ii. Jurisdiction 

All pre-jurisdictional orders and temporary detention order can be challenged when a court does not have 

jurisdiction. 

Once a petition is filed in juvenile court, no other court has jurisdiction to hear custody matters regarding 

these children. 

One court rule prevents conflicting orders (see WIC §304), and includes jurisdiction over child and parents 

(WIC §302). 

iii. Tribal courts 

California is a Public Law 280 (PL 280) state. Under PL 280, California tribes and the state share concurrent 

jurisdiction over civil matters, including dependency cases. 

Under ICWA, a California tribe may exercise exclusive jurisdiction over certain child custody proceedings. 

Tribe may invoke transfer to tribal court, subject to objections by either parent, tribe, or good cause excep-

tion. 

ix. Exclusive Jurisdiction 

Previously, when a tribe had exclusive jurisdiction over an Indian child and the Indian child was found to be in 

state court proceedings, a judge would commence the transfer of the proceedings.  This process presumed 

authority by the state court over an Indian child in which they did not have jurisdiction to begin with.  The 

amendments made by AB 3176, into WIC 306 clarify the process for expeditious dismissal in cases where 

tribes have exclusive jurisdiction. 

Pursuant to WIC 306(d), if a county social worker takes or maintains an Indian child into temporary custody 

and they have reason to know the child is already a ward of a tribal court, resides or is domiciled within a res-

ervation of an Indian tribe that has exclusive jurisdiction over child custody, the CWS agency must notify the 

tribe that the child was taken into temporary custody no later than the next working day and must provide all 
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relevant documentation to the tribe regarding the temporary custody and the child’s identity. If the tribe de-

termines that the child is an Indian child who is already a ward of a tribal court or who is subject to the tribe’s 

exclusive jurisdiction, the CWS agency must transfer custody of the child to the tribe within 24 hours after 

learning of the tribe’s determination. 

Furthermore, pursuant to WIC 306(e), if a social worker is unable to confirm that an Indian child is a ward of a 

tribal court and is unable to transfer custody of the Indian child to the tribe, prior to the expiration of the pe-

riod permitted for filing a petition to declare the child a dependent of the juvenile court, the CWS agency 

must file the petition. The CWS agency must inform the court in the report that the Indian child may be a 

ward of a tribal court or subject to the exclusive jurisdiction of the child’s tribe. Additionally, If the CWS agen-

cy receives confirmation that an Indian child is a ward of a tribal court or subject to the exclusive jurisdiction 

of the Indian child’s tribe between the time of filing a petition and the initial petition hearing, the CWS agen-

cy must inform the court, provide a copy of the written confirmation, if any, and move to dismiss the peti-

tion. 

Moreover, it is the duty of the CWS agency and Probation agency to inquire as to whether a child may al-

ready be a ward of a tribal court or if an Indian tribe has exclusive jurisdiction over a child custody proceed-

ing.  This begins at first contact or during the “inquiry” process.  Please refer to the “Duty of Inquiry beginning 

at Intake and Investigations” section of this letter to follow the requirements for communication with tribes 

at the “Inquiry” stage.   

H. What happens at a jurisdiction hearing? 

At the beginning of the jurisdiction hearing, the petition must be read to those present. If requested by the 

child or the parent, guardian, or adult relative, the court must explain the meaning and contents of the peti-

tion and the nature of the hearing, its procedures, and the possible consequences (WIC §353).The court must 

ensure that the parent, guardian, or adult relative, and the child (if old enough to understand) have been in-

formed of their right to be represented by counsel. If counsel has not already been appointed, the court must 

do so if the person wants an attorney and is unable to afford counsel. The court will then determine if there 

is a preponderance of evidence that the child is at risk of abuse or neglect as defined by WIC §300. 

Jurisdiction can be taken based on the conduct of one parent. A juvenile court may assume jurisdiction over a 

child regardless of whether the child was in the physical custody of both parents or was in the sole legal or 

physical custody of only one parent at the time that the events or conditions occurred that brought the child 

within the jurisdiction of the court (WIC §302(a)). 

If jurisdiction is taken, the parents are advised of their rights. The court must then inquire whether the parent 

or guardian intends to admit or deny the allegations of the petition. After accepting an admission, plea of no 

contest, or submission, the court must proceed to a disposition hearing (Cal. Rules of Court, rule 5.682(g)). 

However, if the parent or guardian denies the allegations of the petition, the court must hold a contested 

hearing and determine whether the allegations in the petition are true. 

I. Admissibility of evidence 
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Any legally admissible evidence that is relevant to the circumstances or acts that are alleged to bring the child 

within the jurisdiction of the juvenile court and may be received in evidence (WIC §354). With limited excep-

tion (WIC §355.1(c)-(e)), the admission and exclusion of evidence must be in accordance with the Evidence 

Code as it applies to civil cases (WIC §355 and §355.1). 

Even though it has hearsay evidence contained in it, the social worker’s report is admissible and is sufficient 

to support a finding that the child is described by Welfare and Institutions § 300. The report must have been 

provided to all parties and their counsel within a reasonable time before the hearing. Also, the preparer of 

the report must be made available for cross-examination on the request of any party. The social worker who 

prepared the report does not have to be at the hearing, and can be on standby, as long as the preparer can 

be present in court within a reasonable time (WIC §354). 

The court may also hear testimony from parents, guardians, social workers, or other witnesses. Testimony by 

a parent, guardian, or other person who has the care or custody of the child made the subject of a proceed-

ing under Welfare and Institutions Code § 300 shall not be admissible as evidence in any other action or pro-

ceeding (WIC §355.1(f)). 

J. Determining whether the petition is sustained 

After hearing the evidence, the court shall make a finding as to whether or not the child is described by Wel-

fare and Institutions Code § 300 and the specific subdivision(s) under which the petition was brought (WIC 

§355.1). 

If the court determines by a preponderance of the evidence that the allegations of the petition are true, the 

court will “take jurisdiction.” Once it does so, the court has exclusive jurisdiction of all issues regarding custo-

dy and visitation of the child, and all issues and actions regarding the parentage of the child (WIC §302(c) and 

§304). 

If the court finds that the allegations of the petition are not true, it shall order that the petition be dismissed 

and the child be returned to the physical custody of the parent or guardian immediately. Absent agreement 

with the parent otherwise, the child must be returned no more than two working days following the date of 

that finding (WIC §355.1). 

After finding that a child is described by Welfare and Institutions § 300, the court then must decide the prop-

er disposition to be made of the child (WIC §358). In other words, by taking jurisdiction over the child, the 

court has the power and authority to tell the family what to do. At the disposition hearing, the court will 

make orders telling the family what they are to do to alleviate the abuse or neglect on which the court’s juris-

diction is based. 

 

V. Disposition 

A. What is a disposition hearing? 

The purpose of a disposition hearing is to make orders that ensure the safety, protection, and well-being of 
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the child (WIC §300.2). 

The court will consider a full array of social and health services to help the child and family and to prevent re-

abuse of children (Id.). The focus must also be on the preservation of the family to the extent possible (Id.). 

Disposition is where all significant decisions are made, including: removal or continued custody, case plan 

contents, placement during removal, restrictions on parents. 

Hearing and adoption of case plan for reunification of family (if minor was removed). 

Distinguish between family maintenance and family reunification (Active Efforts to ICWA cases). 

Contains all matters relevant to disposition, recommendations, and placement. A Qualified Expert Witness 

(QEW) is required. Foster care placement cannot be made with testimony that continued custody with the 

parent or Indian custodian is likely to result in serious emotional or physical damage to the child (§1912(e)-(f) 

and WIC §224.6(c)). See QEW section for more information. 

Caveat: §361.5(b) bypass grounds 

B. Disposition is a final judgment 

A disposition is appealable. Not every juvenile court ruling or hearing is appealable or considered as a final 

judgment. 

In re Isaiah W. 

1. General Rule: errors at disposition must be appealed within 60 days or are forfeited. 

2. Isaiah W. parent waited to raise an ICWA violation at the final hearing on permanency. 

3. The court held: (1) that a parent may challenge a finding of ICWA’s inapplicability in the course of 

appealing from a subsequent order terminating parental rights, even if the parent did not raise 

such a challenge in an appeal from the initial order; and (2) in this case, the fact that Mother did 

not allege ICWA notice error in an appeal from the original dispositional order did not preclude 

her from raising the claim in this appeal. 

C. Order of placement preferences 

ICWA has two tiers of preference, one for the front end of cases (foster care), and the second for the back 

end (adoptions) (see 25 U.S.C §1915(b)). If it is known or there is reason to know the child is an Indian child, 

the agency must apply ICWA placement preferences as early as the initial removal. Whether a placement 

complies with the placement preferences must be analyzed each time there is a change in the child’s place-

ment. The burden to depart from applying the placement preferences remains on the party seeking to show 

that good cause exists to depart from the placement preferences pursuant to WIC 361.31.  Departure from 

the placement preferences should not be based on socioeconomic status of any relative or based solely on 

ordinary bonding or attachment.  The AB 3176 requires the court to make a record in writing and determine 

good cause based on one or more of the following considerations: 

 The request of the Indian child’s parent/s, if they attest that they reviewed the placement options. 
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 The request of the child, if the child is mature enough to understand the decision being made. 

 The placement is the only way to maintain a sibling relationship. 

 The Indian child requires specialized treatment services that are unavailable or has an extraordi-

nary need that cannot be met through the placement preferences. 

 The unavailability of a suitable placement after a diligent search was conducted and confirmed by 

the court. 

Under section WIC 16507.4(b), the placement preferences must also be considered in a voluntary placement. 

Placement preferences are incorporated into California law at WIC §361.31(b). The order of who the child is 
placed with in foster care is:  

 

 

 

 

 

 

 

D. Qualified Expert Witness 

Pursuant to WIC 224.6 the Qualified Expert Witness (QEW) requirements include testimony to both the so-

cial and cultural standards of the Indian child’s tribe and whether or not continued custody by the parent or 

Indian custodian is likely to result in serious emotional or physical damage to the child. The CDSS encourages 

CWS agencies to seek a QEW early on in the child welfare process, given that failure to obtain a QEW prior to 

the dispositional hearing is not cause for a continuance, pursuant to WIC 354.  Moreover, the court may still 

continue to accept a declaration or affidavit from a QEW in lieu of a testimony but only if the parties have 

stipulated in writing and the court is satisfied with the stipulation and it is made knowingly, intelligently, and 

voluntarily. Must meet the legal criteria, including: 
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E. Timing 

If the child remains in the home, the disposition hearing cannot occur later than 30 days after finding jurisdic-

tion (WIC §358). 

If the child is out of the home, the disposition hearing must occur no later than 10 court days after finding 

jurisdiction. No continuance can be granted that would cause the disposition hearing to be completed more 

than 60 days after the detention hearing. A limited exception to this is if the court finds “exceptional circum-

stances,” but even then, in no event may the disposition hearing be continued more than six months after 

the detention hearing (§WIC 352). 

F. Social study  

At least 48 hours before the disposition hearing is set to begin, the social service agency must provide the 

social study report. A continuance within statutory time limits must be granted on the request of a party who 

has not been furnished a copy of the social study in accordance with this rule. 

The court must receive the social services agency’s report into evidence. The report shall include the individ-

ual child’s case plan developed pursuant to Welfare and Institutions Code §16501.1 (Welf. & Inst. Code § 

358; Cal. Rules of Court, rule 5.690(b)). 

The report is to include, but is not limited to: 

1. Whether the social services agency or social worker has considered either of the following: 

 

 

 

 

 

 

 

2. If the social services agency alleges that the parent should not be provided reunification services (i.e. be 

“bypassed”), the report must explain why the parent should be denied services pursuant to Welfare and 

Institutions Code § 361.5(b) (Cal. Rules of Ct. 5.690(a)(1)(D)). 

3. What plan is being recommended to return the child to his or her parent(s) and for achieving legal per-

manence for the child if efforts to reunify fail (Welf. & Inst. Code § 358.1(b) Cal. Rules of Court, rule 5.690

(a)(1)(B)(ii)). 

4. Whether the best interests of the child will be served by granting reasonable visitation rights with the 

child to his or her grandparents (Welf. & Inst. Code § 358.1(c)). 
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5. Whether the child has siblings under the court’s jurisdiction, and, if any siblings exist, all of the following: 

a. The nature of the relationship between the child and his or her siblings. 

b. The appropriateness of developing or maintaining the sibling relationships. 

c. If the siblings are not placed together in the same home, why the siblings are not placed together 

and what efforts are being made to place the siblings together, or why those efforts are not appro-

priate. 

d. If the siblings are not placed together, all of the following: 

 

 

 

 

 

 

 

 

 

 

 

a. The impact of the sibling relationships on the child’s placement and planning for legal perma-

nence. 

iv. The factual discussion shall include a discussion of indicators of the nature of the child’s sibling relation-

ships, including, but not limited to, whether the siblings were raised together in the same home, whether 

the siblings have shared significant common experiences or have existing close and strong bonds, whether 

either sibling expresses a desire to visit or live with his or her sibling, as applicable, and whether ongoing 

contact is in the child’s best emotional interest (Welf. & Inst. Code § 358.1(d)). 

1. Whether the right of the parent or guardian to make educational decisions for the child should be 

limited. If the study or evaluation makes that recommendation, it shall identify whether there is a 

responsible adult available to make educational decisions for the child (Welf. & Inst. Code § 358.1

(e)). 

2. A discussion regarding the efforts to comply with the social services agency’s family finding obliga-

tions. 
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3. To help the court determine whether the social worker exercised due diligence in conducting the 

required investigation to identify, locate, and notify the child's relatives, the report can include 

whether the social worker did any of the following: 

 

 

 

 

 

 

 

 

 

 

 

 

4. Family Finding Determination: 
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G. Other relevant and material evidence 

The court must receive into evidence any other relevant and material evidence as may be offered, including, 

but not limited to, the willingness of the caregiver to provide legal permanence for the child if reunification is 

unsuccessful. This can include evidence from the tribe, if, for example, the tribe disagrees with something in 

the social study report or wishes to provide the court a basis on which to take some other requested action. 

H. Case plan 

Whenever social services are provided, the social worker must prepare a case plan. A written case plan must 

be completed and filed with the court by the date of disposition or within 60 calendar days of either the ini-

tial removal or of the in-person response (where the child was not taken into custody), whichever occurs 

first. 

When considering the appropriateness of the case plan, the court must determine whether the social worker 

solicited and integrated into the case plan the input of the child, the child's family, and the child's identified 

Indian tribe. This includes determining whether, in consultation with the child's tribe, tribal customary adop-

tion is an appropriate permanent plan for the child if reunification is unsuccessful. 

Concurrent Planning 

Tribes hold legal rights under ICWA and can influence many aspects of a dependency case, from case plan 

development and services identification to placement and permanency. Engagement and teaming with tribes 

should begin as soon as there is a reason to know a child is an Indian child and is required when concurrent 

planning begins. Under California law, permanency options include guardianship, adoption and, under Cali-

fornia ICWA, Tribal Customary Adoption. 

Tribal Customary Adoption (TCA) is an adoption that takes place under the laws, customs or traditions of the 

Indian child’s tribe. It is a culturally appropriate means of achieving permanency for an Indian child.  Unlike 

conventional adoption, there is no requirement for termination of parental rights, which is often in conflict 

with tribal beliefs and values. TCA becomes a permanency plan option for every Indian child as soon as the 

Tribe identifies the child as an Indian child. As soon as concurrent planning begins, social workers must con-

sult with the Tribe 1) to inform them that TCA is a permanency plan option and 2) to determine whether TCA 

is an appropriate permanency plan for this child. Only the Tribe can choose TCA as the permanency plan, and 

it can do so at any time after disposition. If the tribe chooses TCA as the preferred permanency plan, the pro-

cess can proceed after the court has ordered TCA.  

If the court finds that the social worker did not solicit and integrate into the case plan the input of the child, 

the child's family, the child's identified Indian tribe, and other interested parties, the court must order that 

the social worker solicit and integrate into the case plan their input. The court will not make this order if it 

determines that the non-solicited entity was unable, unavailable, or unwilling to participate. 
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Social worker responsibilities about concurrent planning:  

 Must consult with the tribe about an appropriate permanent plan as soon as concurrent planning 

begins.  

 Must inform the court at disposition TCA was discussed and the tribe’s choice if one has been 

made. 

 Must consult with the tribe and report to the court at every hearing from disposition until 366.26 

that consultation has occurred and the Tribe’s permanent plan choice, if one has been made.  

 Must report the tribe’s choice for a permanency plan to the court, even if the tribe reports to the 

court.    

 Must work in consultation with the tribe to minimize unnecessary placement disruptions.  

 Facilitate placement, and supporting the adoptive parents through the adoption assistance agree-

ment.  

 Submit a final report to the court regarding the TCA for the finalization hearing. 

 

I. Options for disposition 

i. Voluntary relinquishment 

The AB 3176 defines voluntary proceeding as “either parent, both parents, or the Indian custodian has, of his 

or her or their free will, without a threat of removal by a state agency, consented to” placing their child in an 

out of home placement. Additionally, the parent, parents or Indian custodian must have the ability to regain 

custody upon demand. If a parent does not have the ability to regain custody “upon demand”, meaning they 

cannot be granted custody by a verbal request, without any delay, formalities or contingencies, then it is no 

longer voluntary, but rather an involuntary proceeding. Any action by the agency that restricts access be-

tween the Indian child and their parent, such as a safety plan or a Voluntary Placement Agreement, is not 

considered “voluntary.”  

A voluntary proceeding must be presented in court and the following findings must be made (for any parent 

or custodian of an Indian Child):   

1. Consent must be in writing and recorded before a judge. 

2. The presiding judge must certify that the terms and consequences were fully explained in detail 

and were fully understood in English, or that it was interpreted into a language that was under-

stood. 

3. The placement must comply with the placement preferences set forth in WIC 361.31.  

4. Consent cannot be given before or within ten (10) days after birth of the Indian child, or it shall 

not be valid.  
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The CDSS encourages CWS agencies, social workers and probation officers to consult their County Counsel 

when considering if a case is voluntary or involuntary. Further guidance from CDSS on voluntary proceedings 

and voluntary placements for Indian children, pursuant to WIC 16507.4, will be forthcoming. 

ii. Terminate jurisdiction 

1. The court can dismiss the petition with specific reasons stated in the minutes. 

ii. Not declare the child a “dependent of the court” and place the child under a program of supervision. 

1. The court can place the child under a program of supervision and order that services be provided. 

Consent would be needed from the child’s parents or guardian. 

2. If a program of supervision is undertaken, the social worker must attempt to ameliorate the condi-

tions that brought the child within the court’s jurisdiction by providing or arranging for all appro-

priate child welfare services to keep the family together. 

3. The services can be provided only within the time periods specified in Welfare and Institutions 

Code §§ 16506 and 16507.3. 

4. If the family subsequently is unable or unwilling to cooperate with the services being provided, 

the social worker may file a petition with the juvenile court pursuant to Welfare and Institutions 

Code § 332. The petition will be based on the fact that a petition finding abuse or neglect was pre-

viously sustained and that disposition providing a program of supervision was ineffective in ame-

liorating the situation requiring the child welfare services. 

iv. Appoint a legal guardian for the child 

1. The court may appoint a legal guardian for the child if: 

a. The parent has advised the court that the parent does not wish to receive family mainte-

nance services or family reunification services; 

b. The parent has executed and submitted Waiver of Reunification Services (JV-195) form; 

c. The court finds that the parent, and the child if of sufficient age and comprehension, 

knowingly and voluntarily waive their rights to reunification services and agree to the ap-

pointment of the legal guardian; and, 

d. The court finds that the appointment of the legal guardian is in the best interest of the 

child. 

e. The court can appoint a legal guardian without declaring the child a dependent of the 

court. If the court instead declares the child to be a dependent of the court, then a 6-

month review hearing must be set. 

v. Declare dependency and permit the child to remain at home with an order of family maintenance ser-

vices to be provided. 
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1. The court can declare the child a dependent of the court and permit the child to remain at home 

with an order that the family be provided services to maintain the child in the home (Cal. Rules of 

Court, rule 5.695(a)(5)). 

2. The child’s status must be reviewed no later than 6 months after the date of the original disposi-

tion order (Cal. Rules of Court, rule 5.695(j)). 

vi. Remove and place with non-custodial parent 

1. Once the court removes the child from the child’s home, its first determination is whether the 

child has a parent who wants custody of the child and was not residing with at the time that the 

events or conditions arose that brought the child within dependency jurisdiction. 

2. If that parent requests custody, the court must place the child with the parent unless it finds that 

placement would be detrimental to the safety, protection, or physical or emotional well-being of 

the child. The fact that the parent is enrolled in a certified substance abuse treatment facility that 

allows a dependent child to reside with his or her parent shall not be, for that reason alone, pri-

ma facie evidence that placement with that parent would be detrimental. 

3. Before placing the child with a non-custodial parent, the court must consider any concerns that 

have been raised by the child’s current caregiver regarding the parent (Welf. & Inst. Code § 361.2 

(b)(2)). The court might order the previously non-custodial parent to assume custody subject to 

the jurisdiction of the juvenile court and require that a home visit within three months (Welf. & 

Inst. Code § 361.2(b)(2)). After the social worker conducts the home visit and files his/her report 

with the court, the court may choose one of the options below (Welf. & Inst. Code § 361.2(b)(2)). 

4. If the court places the child with the non-custodial parent, it can either (1) terminate jurisdiction 

or (2) offer services and set a review hearing. Before deciding between these options, the court 

may order a supervised placement and home visit. 

a. Terminate Jurisdiction 

i) When terminating jurisdiction, the court can order that the parent become legal 

and physical custodian of the child and terminate jurisdiction (Cal. Rules of Court, 

rule 5.695(a)(A); Welf. & Inst. Code § 361.2(b)(1)). 

ii) When the juvenile court  terminates jurisdiction, it can (1) refer the matter to fam-

ily court to issue orders determining the custody of, or visitation with, the child; or 

(2) issue orders itself determining the custody of, or visitation with, the child. The 

court can also issue protective orders. When making the orders, the juvenile court 

is not bound by the same presumptions in family court regarding joint custody. 

The court must look to the best interest of the child. 

iii) Visitation can be granted to non-custodial parents (Welf. & Inst. Code 361.2(b)). 

The court can issue conditions on visitation orders (i.e. the parent must continue 
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to receive substance abuse services). 

iv) Any custody order made by the juvenile court is final and can only be modified or 

terminated by showing (1) a significant change of circumstances and (2) that the 

modification or termination is in the best interests of the child (Welf. & Inst. Code 

§ 309). 

b. Offer services and set a review hearing 

i) The court may order custody to a noncustodial parent with services to one or both 

parents (WIC § 361.2(b)(3), Cal. Rules of Court, rules 5.620(c)(3), 5.695(a)(B)). 

ii) The court may order reunification services be provided to the parent/guardian 

from whom the child was removed. 

iii) The court may order services be provided only to the parent who is assuming 

physical custody of the child. 

iv) The court may order both parents to comply with services (Welf. & Inst. Code § 

361.2(b)(3)). 

vii. Declare dependency and remove from the parent or guardian 

1. Definition of removal: court order takes away the care, custody, and control of a dependent 

child or ward from the child’s parent/guardian, and places the care, custody, and control of the 

child with the court, under the supervision of the agency responsible for the administration of 

child welfare or the county probation department (Cal. Rules of Court, rule 5.502).  

2. For an Indian child, the court must find by clear and convincing evidence that continued custody 

of the child by the parent or Indian custodian is likely to result in serious emotional or physical 

damage to the child (Welf. & Inst. Code § 361(c)(6); 25 U.S.C. § 1912(e)).  

Practice Tip: Evidence that shows only the existence of community or family poverty or isolation, single 

parenthood, custodian age, crowded or inadequate housing, substance abuse, or nonconforming social be-

havior does not by itself constitute clear and convincing evidence that continued custody is likely to result in 

serious emotional or physical damage to the child (BIA Guidelines § D.3). 

3. For an Indian child, the court must also find that active efforts have been made to provide reme-

dial services and rehabilitative programs designed to prevent the breakup of the Indian family 

and that these efforts have proved unsuccessful (Welf. & Inst. Code §§ 361(d), 361.7(a); 25 U.S.C. 

§ 1912(d)). 

 

 

 

J. Qualified Expert Witness 
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Under California law an “expert,” who is offering “expert testimony,” must be on a topic that is beyond com-

mon experience, so that the expert’s opinion will assist the court. An “expert” can testify on matters based 

on his or her special knowledge, skill, training or experience, and can rely on hearsay or another person’s 

statements in forming an opinion. 

Federal law does not establish precise qualifications for an expert witness in an ICWA case. The BIA Guide-

lines provide that: “A qualified expert witness should have specific knowledge of the Indian tribe's culture 

and customs. Persons with the following characteristics, in descending order, are presumed to meet the re-

quirements for a qualified expert witness: 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Welfare and Institutions Code also provides a list of persons who “most likely” meet the requirements 

for a qualified expert witness for purposes of Indian child custody proceedings (the list can be found here: 

https://www.courts.ca.gov/8105.htm) 

 

 

 

 

 

 

 

https://www.courts.ca.gov/8105.htm
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QEW Practice Tips:  

1. Many counties will ask the advocate to produce the expert witness, but that is not only improper, 

it is tactically questionable. The county has the burden of proving its case, and it is not the tribe’s 

or the advocate’s role to assist—even though sometimes the tribe and the county are aligned in 

their interests. That does not mean that a tribe or a lay advocate cannot obtain and produce their 

own expert witness who has a different opinion than the county expert. In fact, once the advocate 

knows what the county’s expert believes, if it is contrary to the tribe’s position, it may be neces-

sary to counteract that opinion with another expert. 

2. A county might also suggest that the advocate serve as the expert. Although it may be tempting 

for the advocate to do so (either for the county or to contradict the county), it is highly ill-advised, 

because the advocate has converted themselves into a witness. Normally a lawyer cannot act as 

both attorney and witness, and the same reasoning would apply to an advocate. Mixing the roles 

and double-dipping not only invites disqualification, it deprives the tribe of full representation. 

Later in the case, the expert witness could be called again, and if the tribe’s position has changed, 

the expert will, in effect become an adverse witness to its own client. 
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ii. What Does the Expert Testify About? 

Both state and federal law require the expert witness to testify on the question of whether “continued custo-

dy of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to 

the child.” In California, though, the court is also to consider evidence concerning the prevailing social and 

cultural standards of the Indian child’s tribe, including that tribe’s family organization and child-rearing prac-

tices. 

QEW Practice Tip:  

You may want to remind the court and parties that there are compelling reasons for the court to ensure that 

an expert witness does possess knowledge or experience specific to the Indian child’s tribe. Primarily, both 

state and federal law are premised on the protection of the Indian child’s connection to his or her tribal com-

munity and culture. For that reason, an expert witness with knowledge or experience specific to the Indian 

child’s tribe also allows the court to satisfy the requirement of considering evidence of “the prevailing social 

and cultural standards of the Indian child's tribe, including that tribe's family organization and childrearing 

practices,” which is also mandatory. 

 

iii. How Many Experts Are Required to Testify? 

The ICWA calls for “qualified expert witnesses”, which implies multiple experts. However, California courts 

held that the federal rules of construction only require one expert witness. 

 

iv. Method of Expert Testimony 

“Testimony” means live testimony. The court may accept a declaration or affidavit from the expert witness in 

place of testimony if the parties stipulate in writing. A stipulation is a binding agreement for a particular case 

on a particular issue. For that reason, the court must be satisfied that the party made a knowing, intelligent, 

and voluntary stipulation. 

QEW Practice Tips:  

The social services agency may request that the expert be permitted to appear telephonically for a number 

of reasons. Sometimes it is because the personal appearance by an expert witness is difficult. Often it will 

likely be due to cost. Any waiver of the expert’s personal appearance must be carefully thought out. Without 

the personal appearance, it may be difficult to effectively cross-examine the expert on the expert’s findings 

and the basis thereof. Because the rules require a stipulation must be knowingly and intelligently made, it is 

questionable whether an advocate could ever waive (give up) those rights for a tribe, without some written 

evidence. In other words, since a court has to be satisfied that a party knows what they are giving up, it is 

risky for an advocate to allow the social services agency a short-cut without getting permission from the 

tribe, and have that become part of the record. 
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K. Active Efforts 

According to Assembly Bill 3176, WIC §224.1(f) and Div. 31-002 , “Active efforts” means affirmative, active, 

thorough, and timely efforts intended primarily to maintain or reunite an Indian child with his or her family. If 

an agency is involved in an Indian child custody proceeding, active efforts shall involve assisting the parent, 

parents, or Indian custodian through the steps of a case plan and with accessing or developing the resources 

necessary to satisfy the case plan. To the maximum extent possible, active efforts shall be provided in a man-

ner consistent with the prevailing social and cultural conditions and way of life of the Indian child’s tribe and 

shall be conducted in partnership with the Indian child and the Indian child’s parents, extended family mem-

bers, Indian custodians, and tribe.   

One can reasonably believe that the “active efforts” required by the ICWA are to some degree above and be-

yond the standard “reasonable services” offered in non-ICWA cases. In passing the ICWA, Congress seemed to 

recognize that a higher level of services was called for, citing the “massive proportions” of the “Indian child 

welfare crisis” and the “cultural disorientation… sense of powerlessness, [and] loss of self-esteem” contrib-

uting to the crisis, arising largely from “long-established federal policy and from arbitrary acts of govern-

ment.” 

However, some California cases state that active efforts and reasonable services are equivalent. These cases 

trace back to a 1998 decision in which the court remarked that the two terms were “essentially undifferentia-

ble” due to the importance that reunification services hold in the dependency system as a whole. 

It should be noted that case was decided long before SB 678, at a time when (as the court in that case 

acknowledged) “active efforts” did not mandatorily include application of the tribe’s social and cultural stand-

ards, nor the use of the tribe’s and extended family’s available services. At the time, those actions were mere-

ly advisory; as of 2006, they are now required by state law. The position that there is no difference between 

active efforts and reasonable services would seem to overlook that fact. It also overlooks the fact that while 

California law allows for bypass of the reunification services required by Title IV-E of the Social Security 

Act,246 it requires that active efforts be made regardless of the provisions for bypass. 

The BIA Guidelines enacted in 2015 support the distinction, stating that “(a)ctive efforts are intended primari-

ly to maintain and reunite an Indian child with his or her family or tribal community and constitute more than 

reasonable efforts as required by Title IV-E of the Social Security Act.” The BIA Guidelines also provide that 

“active efforts are separate and distinct from requirements of the Adoption and Safe Families Act”, and 

“ASFA’s exceptions to reunification efforts do not apply to ICWA proceedings.” 

AE Practice Tip:  

In any case where bypass of reunification services is requested under Welfare and Institutions Code § 361.5, 

an advocate should be sure to notify the court on the record of the separate requirement for active efforts as 

set out in Welfare and Institutions Code § 361.7. 
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L. Case Plan for Reunification 

Whenever a child is removed from a parent’s or guardian’s custody, the court must order the social worker 

to provide child welfare services to the child and the child’s mother and statutorily presumed father or 

guardians. On a showing that that the services will benefit the child, the court may decide to order services 

for the child and the biological father.  

The right to reunification services even extends to a parent or guardian who is incarcerated, institutionalized, 

or detained by the United States Department of Homeland Security, or has been deported to his or her 

country of origin. Reasonable services must be offered to the parent or guardian unless the court deter-

mines, by clear and convincing evidence, those services would be detrimental to the child. 

If the child was under 3 years of age or is part of a sibling group of a child who was under 3 years of age at 

the time of the initial removal, the reunification services are to be provided for a period of 6 months from 

the dispositional hearing, but no longer than 12 months from the date the child entered foster care. For a 

child that is 3 years of age or older at the time of the initial removal, the reunification services are to be pro-

vided beginning with the dispositional hearing and ending 12 months after the date the child entered foster 

care. 

Case Planning Practice Tip:  

The above limitations apply to reunification services. The time for receiving services can go beyond that peri-

od if the child is returned to the parent or guardian and the services are no longer services to “reunify” but 

rather to “maintain” the family – i.e., family maintenance services. This is due to the fact that under the law, 

there are limits for how long the child should be in an out-of-home foster placement. 

Reunification services can be extended for a period that exceeds 18 months after the date the child was orig-

inally removed from physical custody of his or her parent or guardian shown, but only under the limited con-

dition that it can be shown that: 

a. The child will be returned and safely maintained in the parent’s home within the extended time, 

or 

b. That reasonable services have not been provided to the parent or guardian. 

If the parent or guardian regains physical custody of the child during the applicable time period, the running 

of the time period is not interrupted. This means that if the child is later removed again from the parent or 

guardian’s custody, the length of reunification services is still limited by that deadline. 

M. Where reunification services to a parent are “bypassed” 

Reunification services can be denied (“bypassed”) to a parent when the court finds, by clear and convincing 

evidence, any of the circumstances set forth at Welfare and Institutions Code § 361.5(b). The court would 

still, though, continue to permit the parent to visit the child unless it finds that visitation would be detri-
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mental to the child. 

Practice Tip:  

As discussed above, advocates should be aware that Welfare and Institutions Code § 361.7 requires “active 

efforts” at remedial services and rehabilitative programs designed to prevent the breakup of the Indian fami-

ly, in spite of any bypass ordered under Welfare and Institutions Code § 361.5. 

N. Visitation – Parents and Siblings 

In order to maintain ties between the parent or guardian and any siblings and the child, and to provide infor-

mation relevant to deciding if, and when, to return custody of the child, any order placing a child in foster 

care and ordering reunification services must provide visitation between the parent or guardian and the 

child. The visits must be as frequent as possible, consistent with the well-being of the child. 

Visitation must be ordered between the child and any siblings, unless the court finds by clear and convincing 

evidence that sibling interaction is contrary to the safety or well-being of either child. 

No visitation order shall jeopardize the safety of the child. 

Practice Tip:  

Incarcerated parents have a right to visit their children. However, this is subject to the fact that the court can 

consider whether the visitation is in the best interest of a child victim. 

O. Visitation – Grandparents 

If the court has ordered the child be removed from the physical custody of his or her parent(s), the court 

must consider whether the family ties and best interest of the child will be served by granting visitation rights 

to the child’s grandparents. The court shall clearly specify those rights to the social worker. 

P. Placement 

In any out-of-home placement, the child must be placed in accordance with the placement preferences man-

dated by the ICWA. (See Section VIII, Placement Preferences.) State law provides that the social services 

agency shall ensure placement of a child in a home that, to the fullest extent possible, best meets the day-to-

day needs of the child. A home that best meets the day-to-day needs of the child must satisfy all of the fol-

lowing criteria: 
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Q. Educational and Developmental Service Decision Making 

1. The court order must specifically address any limitation on the right of the parent or guardian to 

make the child’s educational or developmental-services decisions. If the court orders the parent 

or guardian’s decision making be limited, the limitations may not exceed those necessary to pro-

tect the child. 

R. Set a Review Hearing 

1. The child’s status must be reviewed no later 60 days  after the date of the original disposition or-

der. 

S. Recommendations for tribal advocates 

1. Disposition starts, but should not end, with a social services report submitted by the social ser-

vices agency. The study will always include a “case plan” at the end, which is a roadmap for how 

the parents get their children returned, or, if a non-removal case, how they may eventually stop 

being supervised by the social services agency. A disposition report must include a discussion of 

all matters relevant to disposition and a recommendation. It is critical to understand that the so-

cial services agency does not make disposition decisions. The social services agency makes recom-

mendations, but only the court can make a final decision. 

a. Caseworker visits are, first and foremost, opportunities to engage, listen, communicate 

understanding of need, assess for and monitor services, that are individualized, culturally 

relevant, family-based and community-based.  

b. Engagement- Caseworker visits provide multiple opportunities to engage families. Engage-

ment is an ongoing relational process that should be intentional through the life of the 

case and includes a range of activities, behaviors, and style of interaction that create an 

effective working alliance for change.  

c. Concurrent planning involves identifying and working toward a child’s primary permanen-

cy goal such as reunification with their birth family while also identifying a secondary goal 

such as guardianship with a relative.  The Adoption and Safe Families Act of 1997 (P.L 105-

89) mandated concurrent planning as an approach to eliminate delays in attaining perma-

nent families for children and youth in foster care.    

d. The cornerstone of this unique relationship is early engagement and meaningful consulta-

tion. Meaningful consultation is not making decisions and then “checking in” with the 

tribe, but rather is respectful interaction with the tribe as a partner, full consideration of 

the tribe’s inputs and recommendation.  

 

e. On May 18, 2018, the California Department of Social Services (CDSS) in conjunction with 

the Department of Health Care Services released “The California Integrated Core Practice 
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Model (ICPM) for Children, Youth, and Families Guide” via ACIN I-21-18. ICPM Practice Be-

haviors which may be most helpful in developing engagement will include:  

1) Provide opportunities for the child/youth/NMD to share, in a private space, regard-

ing their thoughts on their cultural identification, interest and needs  

2) Provide opportunities for families to actively share perspectives, needs and goals 

which will be taken into consideration in future planning  

3) Demonstrate active listening with the child, youth, NMD, family and/or caregivers  

4) Express empathy and understanding of the youth and family’s trauma and loss, and 

the belief that all families have the capacity to safely care for their children in spite 

of that trauma • Ask questions early and often about relationships and significant 

others  

5) Further work with the child/youth/NMD and family and their team, to discover and 

honor family cultural norms and needs  

6) In making recommendations, the social worker should first interview parents and all potential 

caretakers, including relatives. Where a tribe is involved the social worker should identify tribal 

placements, or placements that would qualify for the ICWA placement preferences (see Section 

VIII, Placement Preferences). In addition, the social worker should identify any obstacles or condi-

tions in the home that need to be corrected so that the proposed plan can be successful. The re-

port must also identify, specifically, the efforts that have been made by the social services agency 

to prevent removal of a child, and how the plan will achieve reunification. For Indian children, an 

additional requirement is that the social services agency must show how they have made “active 

efforts” to prevent the breakup of the Indian family. (See Section III(B), Pre-Removal, on Active 

Efforts and Section VII(C)(6)(F)(v), Hearings, on Disposition Hearings). 

7) The social worker does not prepare his or her report in a vacuum, and must consider any docu-

mentation or statements submitted by the parents, family or tribe. A tribal representative or advo-

cate should be allowed to submit evidence and documentation for the report, including suggested 

services, placements, or culturally appropriate referrals. A tribe may even go so far as to submit an 

alternate case plan. 

8) An advocate should scrutinize both the plan and the narrative supporting the recommended dis-

position, because many times it is boilerplate, meaning that it is the same as many other plans, 

and not tailored to the specific needs of a particular Indian family. If the case plan is something 

that is always uniform, then the child, parents, and tribe are denied the opportunity to have a cul-

turally-customized plan -- one that is more likely to succeed. It is the advocate’s role to make sure 

the court knows of any shortcomings in a plan, and even where a parent’s attorney does not ob-

ject, the advocate can, and should, if a plan is deficient. 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

9) A key fork in the disposition road is whether to recommend “family maintenance” (FM) or “family 

reunification” (FR). Just because a child has been removed does not mean that the court must 

keep the Indian family apart. The law allows a removal only so long as the conditions necessitating 

removal continue to exist. When those conditions no longer exist, the court should return a child 

to his or her home. 

10) Advocates should be mindful of the distinction between “findings” and “orders.” Findings are con-

clusions made by the judge about facts or the law that support an order. Some findings are re-

quired to make an order, and if missing or incomplete, then the order may be deficient. Many 

judges will read their findings aloud in open court. The process is long, and seemingly dull, and it is 

easy for parents or advocates to not pay attention—particularly if the advocate does not have a 

copy of the proposed findings and orders to read along. Virtually every dispositional report, and 

case plan, will include suggested findings and orders at the end of the report. If no objections are 

made, the court will usually adopt what has been submitted by the social worker. This is a key 

spot for an advocate to act. 

11) One finding that is not always made is whether a child is an Indian child. An ICWA advocate should 

review any proposed findings and orders requested by the social services agency to be certain 

that the court is making a finding that there is an Indian child, and that the ICWA applies. Once 

that is done, then all of the requirements which flow from the ICWA will apply. 

VI.Periodic Review Hearings 

A. What is a review hearing? 

No less than once every six months, the status of every dependent child must be reviewed. The date is calcu-

lated from the date of the original dispositional hearing, until the hearing described in Welfare and Institu-

tions Code § 366.26 is completed (AGD). 

Parents need to demonstrate “substantial progress” for children under three, after 6 months of out-of-home 

placement, without “substantial progress “of the case plan, the case then moves to permanency.   

At the review hearing, the court must return the child unless it is proved by a preponderance of evidence 

(i.e., a showing of likelihood of 50% or more) that the child would be at substantial risk if returned to the par-

ent.268 The court will also determine whether the social services agency made the required efforts to assist 

the family in alleviating the risk of harm and whether there are any other services that might be appropriate. 

Serves as a report card for case plan compliance and modification of services. 
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B. General requirements (AGD) 

i. At the review hearing, the court must consider the safety of the child and determine all of the following: 

 

 

 

 

 

 

 

 

 

 

 

 

 

ii. If the child is to remain out of the home, the court must also state a date that the child is likely to be re-

turned to and safely maintained in the home, or placed for adoption, tribal customary adoption, legal 

guardianship, placed with a fit and willing relative, or in another planned permanent living arrangement. 

B. Findings regarding siblings 

If the child has siblings under the court’s jurisdiction, the court must make findings as to each of the follow-

ing: 
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If the siblings are not placed together in the same home, the court must determine the reason why the sib-

lings are not placed together and what efforts are being made to place the siblings together, or why those 

efforts are not appropriate. The court must also determine each of the following: 

 

 

 

 

 

 

 

 

 

 

The factors the court may consider in making a determination regarding the nature of the child’s sibling rela-

tionships may include, but are not limited to: 

 

 

 

 

 

 

 

 

 

 

 

D. Review report 

The review report must be provided to the parties at least 10 calendar days prior to the hearing. If the recipi-

ent’s address is within California, the report must be mailed at least 15 calendar days prior to the hearing. If 
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the recipient’s address is outside of California, the report must be mailed at least 20 calendar days prior to 

the hearing. 

 

Reviewing Practice TIP: If the report was not provided at least 10 calendar days prior to the hearing, the court 

must grant a reasonable continuance of up to 10 days. This is particularly important for the advocate to know 

when he or she needs to discuss the report’s contents and recommendations with a tribal social services di-

rector or committee in order to ascertain the tribe’s position for the review hearing. 

The report is essentially a supplemental report and should not restate all of the record, but rather, focus on 

evidence whether the conditions that brought the children under the court’s jurisdiction still exist. 

Also, the report should identify a likely date for return of the children to their parents or setting of a hearing 

on a permanent plan. 

 

Exception 

1. The party or his or her counsel has expressly waived the requirement that the report be provided 

within the 10-day period. 

2. The court finds that the party’s ability to proceed at the hearing is not prejudiced by the lack of 

timely service of the report. 

3. However, in making this determination, the court must presume that a party is prejudiced by the 

lack of timely service of the report. The court can only determine that the party is not prejudiced if 

there is clear and convincing evidence to the contrary. 

E. Providing for the child’s health, safety, and wellbeing while out of home 

At each review hearing, the court will consider the child’s health, safety, and wellbeing, and whether the 

placement is the least restrictive and most family-like environment. 

The social services agency must ensure, to the greatest extent possible, that the placement meets the day-to-

day needs of the child. The child’s placement should allow the child to engage in reasonable, age-appropriate 

day-to-day activities, using a “reasonable and prudent parent” standard. 

The social worker must develop a plan for ongoing oversight and coordination of the child’s health care ser-

vices. 

 

F. Case plan 

The case plan should address the needs of the child, in addition to that of the parent. The child’s case plan is 

designed to: 
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All children and parents must be actively involved in the development of the case plan. If the court finds a 

lack of involvement, it must order the social services agency to ensure such participation. 

The court must determine whether the social services agency consulted with the Indian child’s tribe, and 

whether the tribe was actively involved in the development of the case plan and plan for permanent place-

ment. If not, the court must order the social services agency to do so, unless the court finds that the tribe is 

unable, unavailable, or unwilling to participate. 

The case plan must also support the child’s relationship with persons important to them. For siblings, the so-

cial services agency must make the required effort to place the children together. Where that is not possible, 

the social services agency must develop visits between the siblings unless it has been determined that visita-

tion is contrary to the safety or well-being of any sibling. For non-siblings, the social services agency must 

make the required effort to maintain relationships between a child (if 10 years of age or older) and individu-

als other than the child’s siblings who are important to the child, consistent with the child’s best interests. 

The case plan must be updated as the service needs of her child and family dictate. At minimum, the case 

plan must be updated in conjunction with each status review, but no less than every six months. 

G. Visitation 
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In order to maintain ties between the parent or guardian and any siblings and the child, and to provide infor-

mation relevant to deciding if, and when, to return a child to the custody of his or her parent or guardian, vis-

itation shall be as frequent as possible, consistent with the wellbeing of the child. However, the visits cannot 

jeopardize the safety of the child. 

The court will consider the limitations of an incarcerated parent, including the right to continued contact with 

the child. 

Sibling visitation can be suspended or denied only on a finding by clear and convincing evidence that sibling 

interaction is contrary to the safety or well-being of either child. 

The court will determine whether the social services agency fulfilled its required obligation to facilitate the 

visitation. For an Indian child, those efforts must be “active”. 

H. Evidence to support the court’s determination 

In making its findings, the court must have read and considered the review report. It must read and consider 

the reports of the caregiver, if any. The court must consider the statements and wishes of a child over age 12. 

The court must consider any other admissible and relevant evidence provided. 

I. How I can help? 

As with earlier hearings, a tribe and its ICWA advocate can submit materials to the social worker as part of the 

review. Even when an advocate does not submit materials to the social worker for the report (which are to be 

filed 10 days before the review hearing) the advocate should scrutinize the report and narrative and compare 

it with the case plan and goals. 

Regardless of the type of plan, for ICWA purposes, the review hearing is an opportunity for the advocate to 

alert the court to any non-compliance by the social services agency or parties, or to highlight successful ac-

tions. 

An advocate can assist by looking at the reunification plan with a critical eye and asking why the disposition 

orders were not successful in reunifying the family. For example, the questions can include but are not limited 

to: 

1. Were the services to the family not fully appropriate to meet their needs and/or alleviate the 

risk of harm? 

2. Did new or different issues arise since the time the services were ordered? 

a. If new or different issues have arisen, are new and/or modified case plan provisions need-

ed to support the family? 

b. If new issues have not arisen, then the question is whether the family just needs more time 

to complete their requirements (in light of the statutory time for the parents to complete 

the goals of their case plan)? 

J. Specific review hearings 
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K. 6-month review hearing 

The first review hearing must be held six months after the initial dispositional hearing, but no later than 12 

months after the date the child entered foster care (as defined by Welfare and Institutions Code § 361.49), 

whichever occurs earlier. 

Presumption is Return of Child to Parent(s) 

1. The presumption is return of the child to the physical custody of his or her parent or legal guardi-

an unless the court finds, by a preponderance of the evidence, that the return of the child to his 

or her parent or legal guardian would create a substantial risk of detriment to the safety, protec-

tion, or physical or emotional well-being of the child. 

2. If the child is returned, the court may: 

a. order the termination of dependency jurisdiction if the child can be protected without the 

need for further court supervision. or 

b. order continued dependency services and set a review hearing to occur within 6 months. 

3. If the child is not returned, there is a presumption of continuation of reunification services. The 
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court must order any additional services reasonably believed to facilitate the return of the child to 

the parent or guardian’s custody. However, the court must inform the parent or legal guardian 

that if the child cannot be returned home by the 12-month permanency hearing, a proceeding 

pursuant to Welfare and Institutions Code § 366.26 may be instituted. 

a. Exception - Where the child or a sibling was under 3 years of age when taken into custody. 

If the child was under three years of age on the date of the initial removal, the court may 

schedule a Welfare and Institutions Code § 366.26 hearing. 

b. Exception - Where the parent’s whereabouts remain unknown. The court can set a Wel-

fare and Institutions Code § 366.26 hearing where the child was removed initially under 

Welfare and Institutions Code § 300(g), and where the court finds by clear and convincing 

evidence that the whereabouts of the parent are still unknown, or the parent has failed to 

contact and visit the child. 

c. Exception - Where the child was placed with the non-custodial parent. Where the court 

has placed the child with the previously noncustodial parent pursuant to Welfare and In-

stitutions Code § 361.2, the court must determine whether supervision is still necessary. If 

the child’s can be protected without the need for continued court supervision, the court 

protection, or physical or emotional well-being of the child. 

Hearing Practice Tip:  

The decision to terminate services is made as to each parent – in other words, services can be extend-

ed or terminated as to only one parent and not the other. Where one parent is getting continued reu-

nification services, there is no reason not to give the other parent the opportunity to attempt those 

services. The only difference is that the social services agency no longer has to make efforts to assist. 

While the social services agency may state that it is available should the parent seek it, without a legal 

obligation, there might not be the same incentive to do so. There also would not be the same docu-

mentation of those efforts, if any. 

Continued reunification services: 

1. If one of the above exceptions does not apply, the court must direct that any reunification ser-

vices previously ordered continue to be offered to the parent or legal guardian. 

2. The court can, however, modify the terms and conditions of those services as appropriate or or-

der additional services reasonably believed to facilitate the return of the child to the parent or 

legal guardian. 

3. The services offered are to serve the dual purpose of assisting the parent(s) to reunify and also to 

concurrently prepare the child for permanence. 

L. 12-month permanency hearing 
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Following the 6-month review hearing, another hearing is required to be held within six months. However, 

unlike the 6-month review hearing, this hearing is called a “permanency review hearing.” The reason is that 

the focus of this hearing is determining the child’s permanent plan – i.e., the permanent plan is to return to 

the parent(s) or to set a Welfare and Institutions Code § 366.26 selection and 

implementation hearing. 

Permanency Hearing Practice Tip:  

The timing for the “12-month” hearing can be confusing. On one hand the court must review the case 

of a child in foster care at least every six months. On the other hand, the hearing to follow the “6-

month review” hearing is to be set for “no later than 12 months from the date the child ‘entered fos-

ter care.’” 

It is important to remember that due to continuances, the “12-month” review might not actually occur six 

months after the “6-month” review hearing. 

The “12-month permanency review” hearing is scheduled, not from the date of the six month review, but ra-

ther from the date the child “entered foster care” which is the earlier of the date of the date the petition was 

sustained or 60 days after the initial removal of the child. 

The effect is not insignificant. Only in limited circumstances can the court order reunification services beyond 

this statutory timeline. Part of the court’s determination at this hearing will include making additional detri-

ment and active effort findings. In context, however, these findings could be based only on a short period of 

time between hearings. For this reason, requests for continuances at earlier stages should be taken seriously 

and not granted without cause. 

Presumption is to return the child to his/her parent(s): 

1. As with the 6-month review hearing, the presumption at the 12-month review hearing is a return 

of the child to the parent or guardian’s physical custody unless the court finds, by a preponder-

ance of the evidence, that the return of the child to his or her parent or legal guardian would cre-

ate a substantial risk of detriment to the safety, protection, or physical or emotional well-being of 

the child. 

2. If the child is returned, the court will continue to monitor the family and hold a hearing at least 

every six months. The hearing, however, will be pursuant to a Family Maintenance Review Hear-

ing under Welfare and Institutions Code § 364. (See Section VII(D)(10)(e), Family Maintenance Re-

view Hearing.) 

3. If the child is not returned to the parent, the case can be continued if the court can make specific 

required findings. To continue the reunification services beyond the statutory deadline, the court 

must find either: 

a. There is a substantial probability that the child will be returned to the parent or guardian’s 

physical custody and safely maintained in the home within the extended period of time, or 
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b. That reasonable services have not been provided to the parent or legal guardian. 

4. The reunification services are for no more than 18 months from the date the child was originally 

taken from the parent or guardian’s physical custody. 

5. In order to find a “substantial probability” that the child will be returned to the parent or guardi-

an’s physical custody and safely maintained in the home within the extended period of time, the 

court must find all of the following: 

 

 

 

 

 

 

 

 

 

 

6. The court must consider, among other factors, the parent or legal guardian’s good faith efforts to 

maintain contact with the child. 

Practice Tip:  

The significance of the above findings cannot be overstated. The factors should be viewed in light of 

the entire reunification period. Be cautious of any attempt to continue services based only on recent, 

sporadic, or tenuous progress and/or engagement by the parents. This is not to say that a parent or 

guardian’s efforts should go unnoticed, but rather, the parent could and still should continue their 

efforts not only for the practical reason of a continued relationship with the child (custodial or other-

wise) but also because there is the legal option of filing a request to change the order any time before 

the Welfare and Institutions Code § 366.26 orders are made. 

7. If the child is not returned to the parent or guardian and further reunification services are not or-

dered, the court must schedule a Welfare and Institutions Code § 366.26 hearing to occur within 

120 days. 

M. 18-month permanency review hearing 

A permanency review hearing shall occur within 18 months after the date the child was originally removed 

from the parent or guardian’s physical custody. 
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Presumption is to return the child to his/her parent(s): 

1. As with the 6-month and 12-month reviews, the presumption at the 18-month review hearing is 

that the child will be returned to the parent or legal guardian’s physical custody unless the court 

finds, by a preponderance of the evidence, that the return would create a substantial risk of detri-

ment to the safety, protection, or physical or emotional well-being of the child. 

2. The court will consider the efforts and/or progress of each parent or guardian and the extent to 

which he or she availed himself or herself of services provided. The court will take into account 

the particular barriers to a minor parent, or an incarcerated, institutionalized, detained, or de-

ported parent’s or legal guardian’s access to those services and ability to maintain contact with 

his or her child. 

3. If the child is returned, the court will continue to monitor the family and hold a hearing at least 

every six months. The hearing, however, will be pursuant to a Family Maintenance Review Hear-

ing under Welfare and Institutions Code § 364. (See Section VII(D)(10)(e), Family Maintenance Re-

view Hearing.) 

4. If the child is not returned to the parent, the case can be continued only in very limited, specific 

circumstances. The court must find by clear and convincing evidence that the best interests of the 

child would be met by the provision of additional reunification services where: 

 

 

 

 

 

 

 

 

 

 

 

5. The court shall continue the case only if it finds that there is a substantial probability that the child 

will be returned to the parent or guardian’s physical custody and safely maintained in the home 

within the extended period of time or that reasonable services have not been provided to the par-

ent or legal guardian. 
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6. In order to find a substantial probability that the child will be returned to the parent or guardian’s 

physical custody and safely maintained in the home within the extended period of time, the court 

is required to find all of the following: 

 

 

 

 

 

 

 

 

 

 

 

 

7. The court’s decision to continue the case based on a finding or substantial probability that the 

child will be returned to the parent or guardian’s physical custody is a compelling reason for de-

termining that a hearing held pursuant to Welfare and Institutions Code § 366.26 is not in the best 

interests of the child. Still, the reunification services are for no more than 24 months from the 

date the child was originally taken from the parent or guardian’s physical custody. 

iii. 24-month subsequent permanency review hearing 

The subsequent permanency review hearing shall occur within 24 months after the date the child was origi-

nally removed from the parent or guardian’s physical custody. As above, the presumption continues to be a 

return of the child to the parent or guardian’s physical custody unless the court finds, by a preponderance of 

the evidence, that the return of the child would create a substantial risk of detriment to the safety, protec-

tion, or physical or emotional well-being of the child. 

iv. Family maintenance review hearings 

The question for the hearing is whether continued supervision is necessary. The court has two options at this 

sharing – to terminate jurisdiction or to continue services to maintain the child in the home. 

1. Terminate jurisdiction and issue custody orders 

a. The court must terminate its dependency jurisdiction unless the court finds that the peti-
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tioner has established by a preponderance of the evidence that existing conditions would 

justify initial assumption of jurisdiction under Welfare and Institutions Code § 300 or that 

such conditions are likely to exist if supervision is withdrawn. 

b. Failure of the parent or legal guardian to participate regularly in any court-ordered treat-

ment program constitutes prima facie evidence that the conditions that justified initial as-

sumption of jurisdiction still exist and that continued supervision is necessary. 

Practice Tip:  

The question is not whether both parents or guardians made progress. The question is whether the 

conditions still exist to warrant continued court supervision. This means that if the child is sufficiently 

protected by either parent, then the court must terminate jurisdiction. The court is not permitted to 

maintain jurisdiction just to wait for the other parent to make progress. This is important because a 

case could close before a parent or guardian completes his or her case plan. As such, the custody or-

ders made by the court upon termination of dependency may consider that parent’s lack of comple-

tion. 

c. When the juvenile court terminates its jurisdiction, it has two options: it can refer the 

matter to the family court to issue orders determining the custody of, or visitation with, 

the child; or, it may issue orders itself determining the custody of, or visitation with, the 

child. Additionally, the court can also issue protective orders pursuant to Welfare and Insti-

tutions Code § 213.5. (See Section XIII, Restraining and Protective Orders.) 

d. When making the “exit” custody orders, the juvenile court is not bound by the same pre-

sumptions in family court regarding joint custody. The court must look to the best interest 

of the child. 

e. Visitation can be granted to the non-custodial parent. However, the court can issue condi-

tions in the orders, including, for example, a requirement that the parent continue sub-

stance abuse services. 

f. Any custody orders made by the juvenile court are final and can only be modified or termi-

nated on a showing of: (1) a significant change of circumstances and (2) a showing that the 

modification or termination is in the best interests of the child. 

2. Continue family maintenance services and court supervision 

a. If the court’s continued supervision is necessary, family maintenance services will be con-

tinued and a review hearing will be set within six months. 

N. Detriment is a continuing factor (IATH) 

In addition to assessing progress with each parent (or Indian custodian’s) progress with their case plan, the 

under-current of the report is to assess detriment. 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

Specifically, the court must consider whether the return of the children to the parent’s custody and control 

will create a substantial risk of detriment to the child (as defined in §366.21(e)(1)-(f)(1)). 

O. Placement is an ongoing issue (IATH) 

Placement is not a one-time decision and must be reassessed by the court at every periodic review hearing. 

If a court has placed an Indian child in a non-preference placement due to good cause, the ICWA advocate or 

attorney should reargue that ruling whenever there is a change of facts. 

§ 361.3 requires a court to consider the following factors in placing a child away from parents: 

 

 

 

 

 

 

 

 

 

 

For placing an Indian child away from his/her parents, § 361.31 requires: 
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P. § 366.26 Hearing (IATH) 

A “26 hearing” is the last set of hearings before parental rights are terminated. It imposes a higher burden of 

proof. 

Court is required to decide whether to return children to their parents or set the matter for another perma-

nent plan, including adoption or guardianship. 

 

VII. Selection and Implementation Hearing 

A. Purpose 

The focus of the selection and implementation hearing (a.k.a. permanency hearing, “two six,” or “366.26” 

hearing) is the child’s permanent plan. The information the court will consider will relate only to its goal of 

providing a stable permanent home for the child. 

At some earlier hearing, the court will already have made a finding that reunification with the parent(s) was 

not to occur and terminated those services. As such, the parent’s rights and interest in the child is not at is-

sue at this hearing. Although the parents may wish to address their interest in the child, the court will not 

deem it relevant to the findings and orders to be issued at this hearing. 

Should any party wish to address the parent or guardian’s interest in the child and/or the progress he or she 

has made towards reunification, such information must be brought to consider by way of what is commonly 

referred to as a “388 petition.” 

 WIC § 366.26 and AFSA compel permanency 

 Select a permanent plan for children: return to parents, guardianship, adoption (termination of parental 

rights), customary adoption. 

 120 days to schedule hearing, second time expert witness is needed 

B. Permanency options 
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C. Whether to terminate parental rights 

In a non-ICWA case, there is a presumption that termination of parental rights is appropriate. If there is clear 

and convincing evidence that the child is likely to be adopted, the court must terminate parental rights and 

order the child placed for adoption (this is often referred to “standard” or “conventional adoption,” as com-

pared to tribal customary adoption, or “TCA”). 

However, in an ICWA case, given the potential harm to an Indian child which may result from termination of 

parental rights, the advocate should be prepared to articulate the possibility of that harm, and to argue other 

permanency options to the court, under the exceptions and case law discussed below. 

 

D. Standard of proof 

The court may not order a termination of parental rights unless the court's order is supported by evidence 

beyond a reasonable doubt, including the testimony of one or more qualified expert witnesses, that contin-

ued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical 

harm to the child. 

Permanency Options Practice Tips:  

There is disagreement on when this finding must be made. Because the ICWA is a federal law, it does 

not identify the particular California hearing at which the determination of “beyond a reasonable 

doubt” must be made. The courts have held though that based on the family-protective policies un-

derlying the ICWA, it is reasonable to assume that the determination must be made when, or within a 

reasonable time before, the termination of parental rights decision is made. 

Courts have held, however, that this does not mean that the determination must be made simultane-

ously with the termination decision at the Welfare and Institutions Code § 366.26 hearing. Instead, it 

makes sense for the court to make the determination at the final review hearing when the court de-

cides on a permanent plan. 

Courts have held that the court need not then repeat this determination at the Welfare and Institu-

tions Code § 366.26 hearing, absent a showing by the parent of changed circumstances or that the pe-

riod between the two hearings was substantially longer than 120 days. 

Courts have even upheld a finding made substantially outside the 120-day statutory period. Since the 

issue is not yet clear in the courts, be aware of it and keep a careful eye on whether:  

1. the court does make the necessary finding, and  

2. when the court makes the finding, that there is evidentiary support for the finding. The court 

should not be merely making a perfunctory effort to check the box. 
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E. Exceptions to terminating parental rights 

A. Background 

 

 

 

 

 

 

 

 

 

 

 

Where the child is living with a relative who is unable or unwilling to adopt, but not because the relative is 

unwilling to accept legal or financial responsibility for the child, and the removal of the child from the relative  

would be detrimental to the child. For purposes of an Indian child, “relative” includes an “extended family 

member,” as defined in the ICWA. 

Practice Tip:  

The relative must be willing and capable of providing the child with a stable and permanent environ-

ment. Usually this will be through legal guardianship. The relative may be unwilling to adopt for a vari-

ety of reasons – often in Indian families it may be that the relative is not comfortable with ending the 

legal relationship between parent and child, whether through conventional adoption or TCA. 

Where the court finds a compelling reason for determining that termination would be detrimental to the 

child due to one or more of the following circumstances: 

1. The parents have maintained regular visitation and contact with the child and the child would 

benefit from continuing the relationship. 

2. The child is 12 years of age or older and objects to termination of parental rights. 

3. The child is placed in a residential treatment facility, where adoption is unlikely or undesirable, 

and continuation of parental rights will not prevent finding the child a permanent family place-

ment if the parents cannot resume custody when residential care is no longer needed. 

4. The child is living with a foster parent or Indian custodian who is unable or unwilling to adopt the 

child because of exceptional circumstances, which do not include an unwillingness to accept legal 
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or financial responsibility for the child, and removing the child would be detrimental. 

a. Exception - This does not apply to any child who is either  

i) under six years of age, or  

ii) a member of a sibling group where at least one child is under six years of age and 

the siblings are, or should be, permanently placed together. 

Practice Tip: 

This is similar to the “living with a relative” exception discussed above, but instead applies to a foster 

parent or Indian custodian (if that person is not defined as “extended family” under tribal law or cus-

tom). The individual must be willing and capable of providing the child with a stable and permanent 

environment. 

There would be substantial interference with a child’s sibling relationship, given the nature and extent of the 

relationship. The considerations include, but are not limited to, whether the child was raised with a sibling in 

the same home, shared significant common experiences or has existing close and strong bonds with a sibling, 

and whether ongoing contact is in the child’s best interest, including the child’s long-term emotional interest. 

The child is an Indian child and there is a compelling reason for determining that termination of parental 

rights would not be in the best interest of the child, including, but not limited to: 

a. Termination of parental rights would substantially interfere with the child’s connection to his or 

her tribal community or the child’s tribal membership rights, or 

b. The child’s tribe has identified guardianship, foster care with a fit and willing relative, tribal cus-

tomary adoption, or another planned permanent living arrangement for the child. 

Practice Tip: 

This is commonly referred to as the “Indian child exception,” even though there are other exceptions 

discussed above which may also apply to an Indian child. 

Where the social services agency has not met its heightened burden for an Indian child: 

1. If at the hearing terminating parental rights, the court has found that active efforts were not 

made. 

2. If termination of parental rights is not supported by evidence beyond a reasonable doubt, includ-

ing the testimony of one or more qualified expert witnesses that the continued custody of the 

child by the parent is likely to result in serious emotional or physical damage to the child. 

Where the court determines for an Indian child that tribal customary adoption (TCA) is an appropriate per-

manent plan. 
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F. Qualified Expert Witness required for adoption 

In addition to a detriment finding for making a foster care placement at the beginning of the case, a Qualified 

Expert Witness is also required before an adoption can be ordered in a dependency case. 

 Detriment finding required for adoption by Qualified Expert Witness (25 U.S.C. §1915). 

 Adoptive placement preferences apply (§1915(b)) 

 

 

VIII.Post Permanency Review Hearings 

A. Purpose 

Where jurisdiction has not been dismissed, the child’s status must be reviewed at least every six months. This 

hearing determines whether reasonable efforts have been made to finalize a permanent placement for the 

child. 

B. The court must inquire about the progress being made to provide a permanent home for the child and 

must determine each of the following: 

i. Whether the placement continues to be necessary and appropriate. 

ii. If the child is 10 years of age or older, whether the social worker made efforts to identify individuals im-

portant to the child, consistent with the child’s best interests. 

iii. Whether the child’s permanent plan continues to be appropriate and is being complied with. 

1. This includes efforts to maintain relationships between a child who is 10 years of age or older and 

those individuals who are important to the child. 

2. This also includes efforts to identify a prospective adoptive parent or legal guardian, including, but 

not limited to, child-specific recruitment efforts and listing on an adoption exchange. 

iv. Whether the agency has complied with the case plan by making reasonable efforts either to return the 

child to the safe home of the parent or to complete whatever steps are necessary to finalize the perma-

nent placement of the child. 

v. If the reviewing court determines that another period of reunification services is in the child’s best inter-

ests, and that there is a significant likelihood of the child’s return to a safe home due to changed circum-

stances of the parent, the specific reunification services required to effect the child’s return to a safe 

home shall be described. 

vi. Whether there should be any limitation on the right of the parent or guardian to make educational deci-

sions or developmental-services decisions for the child. 
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1. If the court specifically limits the right of the parent or guardian to make educational decisions or 

developmental-services decisions for the child, the court must, at the same time, appoint a re-

sponsible adult to make educational decisions or developmental-services decisions. (See Section 

XII, Advocating for the Child, for further discussion.) 

vii. Whether the services provided to the child are adequate. 

viii. The parent or legal guardian’s progress toward alleviating or mitigating the causes necessitating the 

child’s placement in foster care. 

ix. The likely date by which the child may be returned to, and safely maintained in, the home, placed for 

adoption, legal guardianship, placed with a fit and willing relative, or, for an Indian child, in consultation 

with the child’s tribe, placed for tribal customary adoption, or, if the child is 16 years of age or older, and 

no other permanent plan is appropriate at the time of the hearing, in another planned permanent living 

arrangement. 

x. Whether the child has any siblings under the court’s jurisdiction, and, if any siblings exist, all of the fol-

lowing: 

1. The nature of the relationship between the child and his or her siblings. 

2. The appropriateness of developing or maintaining the sibling relationships. 

3. If the siblings are not placed together in the same home, the reason why the siblings are not 
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placed together and what efforts are being made to place the siblings together, or why those 

efforts are not appropriate. 

4. If the siblings are not placed together, all of the following: 

a. The frequency and nature of the visits between the siblings. 

b. If there are visits between the siblings, whether the visits are supervised or unsupervised. 

If the visits are supervised, a discussion of the reasons why the visits are supervised, and 

what needs to be accomplished in order for the visits to be unsupervised. 

c. If there are visits between the siblings, a description of the location and length of the visits. 

d. Any plan to increase visitation between the siblings. 

5. The impact of the sibling relationships on the child's placement and planning for legal perma-

nence. 

xi. For a child who is 14 years of age or older, the services needed to assist the child to make the transition 

from foster care to successful adulthood. 

C. Where the child is 16 years of age or older 

Where the permanent plan is to return home, adoption, legal guardianship, or placement with a fit and will-

ing relative, any barriers to achieving the permanent plan and the efforts made by the social services agency 

must be addressed.356 

If there is another planned permanent living arrangement, the court shall do all of the following: 

1. Ask the child about his or her desired permanency outcome. 

2. Explain why, as of the hearing date, another planned permanent living arrangement is the best 

permanency plan for the child. 

3. State for the record the compelling reason or reasons why it continues not to be in the best inter-

est of the child to return home, be placed for adoption ,or TCA, be placed with a legal guardian, or 

be placed with a fit and willing relative. 

The social services agency’s report prepared for the hearing shall include a description of all of the following: 

1. The intensive and ongoing efforts to return the child to the home of the parent, place the child for 

adoption, or establish a legal guardianship, as appropriate. 

2. The steps taken to do both of the following: 

a. Ensure that the child’s care provider is following the reasonable and prudent parent stand-

ard. 

b. Determine whether the child has regular, ongoing opportunities to engage in age or devel-

opmentally-appropriate activities, including consulting with the child about opportunities 
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for the child to participate in those activities. 

D. Review appropriateness of setting of Welfare and Institutions Code §366.26 hearing 

At the review hearing, the court must consider all permanency planning options for the child. This includes 

considering whether the child should be returned to the home of the parent. 

The court will also consider the appropriateness of adoption, TCA, legal guardianship, placement with a fit 

and willing relative, and a planned permanent living arrangement. 

The court must order that a Welfare and Institutions Code § 366.26 hearing be held unless there is clear and 

convincing evidence of a compelling reason for determining that such a hearing is not in the best interest of 

the child. 

A compelling reason would be because the child is being returned to the home of the parent, the child is not 

a proper subject for adoption, or no one is willing to accept legal guardianship as of the hearing date. The 

court must make factual findings identifying any barriers to achieving the permanent plan . 

If the court orders that a Welfare and Institutions Code § 366.26 hearing be set, the court must direct the 

agency supervising the child and the county adoption agency, or the state Department of Social Services (if it 

is acting as an adoption agency) to prepare an assessment under Welfare and Institutions Code §§ 366.21(i) 

or 366.22(b). The hearing will be set for within 120 days. 

 

IX. Placement Preferences 

A. Purpose 

Perhaps the most significant event to occur in a dependency case is the selection of an out-of-home place-

ment. The ICWA sets forth two orders of preference for placement of Indian children – one for adoptive 

placements, and the other for foster care and preadoptive placements. The placement preferences have also 

been incorporated into California law. 

The term “preference” is misleading, in that to some it implies an optional standard. However, the U.S. Su-

preme Court has held it to be a mandatory standard, absent “good cause” to place outside of the prefer-

ences. The Court has also characterized compliance with the placement preferences as “the most important 

substantive requirement imposed on state courts.” What may or may not constitute “good cause” is dis-

cussed further below, but in short, absent a sufficient showing of good cause the placement preferences 

must be met (assuming, of course, that a preferred placement is available). 

The placement preferences exist because “there is no resource that is more vital to the continued existence 

and integrity of Indian tribes than their children,” and because, as a matter of law, if an out-of-home place-

ment is necessary, it is in an Indian child’s best interest to be placed whenever possible “in a placement that 

reflects the unique values of the child's tribal culture and is best able to assist the child in establishing, devel-

oping, and maintaining a political, cultural, and social relationship with the child's tribe and tribal communi-
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ty.”  

Tribal advocates should be aware that placement can be a contentious issue, not just visà-vis a social services 

agency, but also within the family and tribe. Not all parents or family members will agree on who is appropri-

ate for placement. For example, the ICWA gives top priority to “extended family members,” and has a spe-

cific definition of who is considered extended family. However, the ICWA does not differentiate between In-

dian and non-Indian family members. Consequently, a non-Indian father’s brother (the uncle) would fall 

within the placement preferences even though he is non-Indian. This means that the highest placement pref-

erence may actually go to a non-Indian relative. 

B. When do the placement preferences apply? 

The preferences apply any time that an Indian child is removed from the physical custody of his or her par-

ents or Indian custodian and cannot have the child returned upon demand. 

The preferences apply not only to the initial placement of an Indian child after removal, but also when a child 

is removed from a foster care home or institution, guardianship, or adoptive placement for subsequent fur-

ther placement. 

C. Foster care and pre-adoptive placement preferences 

When a foster placement is necessary, children are supposed to be placed in the least restrictive environ-

ment that most closely approximates their family. The law also requires the social services agency to place 

children as close as possible to their current home, and take into account any special needs. In addition, pref-

erence must be given (in descending order) to the following: 

 

 

 

 

 

 

 

 

 

The purpose of requiring a placement close to the child’s current home is to minimize the disruption on a 

child’s life, by (if possible) avoiding changes in school and neighborhood, but also to allow parents close prox-

imity and frequent visits while they work on their reunification plans. Dispositions that only afford limited 1-2 

hour visits, once or twice a week, are inadequate and do not allow a family sufficient time to maintain their 

relationships. 
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For this reason, an advocate should normally ask for maximized and frequent visits. Some social workers will 

ask to supervise visits, and cite limited resources and personnel as reasons why they cannot offer longer or 

more frequent visits. However, unless there is some compelling reason to supervise, there is no reason to 

limit visits to once or twice a week—it is an obstacle to reunification and a recipe for failure. 

Decisions about where children are placed and who they are placed with can, and does, have an ancillary 

effect on the success of a dispositional plan, and whether the social services agency can be said to have made 

active efforts to prevent the breakup of the family. 

D. Adoptive placement preferences 

Preference for an adoptive placement must be given (again, in descending order) to the following: 

 

 

 

 

 

 

 

When an adoptive placement is necessary, the child’s need for permanence takes paramount importance 

over the need for keeping children close to their current home and to their parents. At that point reunifica-

tion with the parents is not likely to be achieved. 

This is an important distinction for the advocate to be aware of. Often foster parents who were more appro-

priate placements while reunification efforts were underway will seek to be an Indian child’s permanent 

placement, even though they are not within the ICWA’s order of adoptive placement, and even though the 

tribe or has identified a preferred placement. (The most common basis for this, bonding, is discussed further 

below under subsection G, Good Cause to Deviate from the Placement Preferences.) 

E. Federal/tribal vs. state definitions 

“Extended Family” and “Non-Extended Family Members” 

1. Advocates should bear in mind that the controlling definition of the term “extended family” in an 

ICWA case is that set forth in the ICWA, not in state law. 

2. The ICWA defines “extended family” by first deferring to the Indian child’s tribe. If tribal law or 

custom does not provide a definition, the ICWA’s default is “a person who has reached the age of 

eighteen and who is the Indian child's grandparent, aunt or uncle, brother or sister, brother-in-law 

or sister-in-law, niece or nephew, first or second cousin, or stepparent.” 
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Practice Tip:  

A party might try to include the state definition of a “non-related extended family member” (NREFM) 

within the definition of “extended family.” Under state law, a NREFM is “an adult caregiver who has 

an established familial relationship with a relative of the child, or a familial or mentoring relationship 

with the child.” There may be cases where this does not conflict with tribal law or custom, but where 

it does – perhaps where a NREFM is being used in an attempt to stretch the ICWA’s placement prefer-

ences, and to avoid a change in placement – tribal advocates should be sure to object. 

“Extended Family” and De Facto Parents 

Parties opposing a change in placement to one preferred under the ICWA may also attempt to bring the Cali-

fornia creation of a “de facto parent” into the scope of an Indian child’s extended family. This is usually done 

in reliance on a pre-SB 678 case in which the court determined that a child’s former stepfather, with whom 

he had a long-standing relationship prior to the initiation of dependency proceedings, was a “de facto par-

ent” and was appropriately included within the child’s “extended family.” 

Advocates should be aware that Brandon M. was a highly fact-specific decision, and should not be seen as 

persuasive authority in the most common circumstance in which it is offered – when a foster parent wishes 

to be a child’s permanent placement, rather than allow the child to change placements to one preferred un-

der the ICWA. Advocates should also be aware that in almost 20 years since being decided, Brandon M. has 

never been cited in any published California appellate decision as authority for the proposition that a de fac-

to parent is “extended family” as defined by the ICWA. 

F. Incorporation of tribal services, standards, and preferences 

Anyone involved in the placement of an Indian child must use any available services of the Indian child's tribe 

in seeking to secure placement within the order of preference. 

Courts must also apply the tribe’s social and cultural standards when determining an Indian child’s place-

ment. Because most courts will not be familiar with those standards, advocates should be prepared to articu-

late them and to guide the court in how they should affect the placement decision. 

Under the ICWA’s full faith and credit provision, tribally-approved or -licensed homes are entitled to treat-

ment similar to foster homes licensed by the state. What this means is that a placement specified by a tribe 

does not have to meet state licensing requirements in order to be approved. 

Finally, the child's tribe may establish a different order of preference than the defaults specified in the ICWA. 

It might, for example, place particular importance on children being placed with other siblings, even if those 

siblings are not in the home of an ICWA-preferred placement. 

G. Good cause to deviate from the placement preferences 

Advocates need to be aware of the orders of preference, and if a party is seeking to go outside of either of 

the applicable orders, then an advocate should insist that they identify any and all efforts made to locate a 

preferred placement. The law puts the obligation on the party who is not following the preferences to 
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demonstrate good cause to deviate from the preferences. Good cause must be proved by “clear and convinc-

ing evidence,” a higher standard than the normal preponderance of the evidence standard. 

i. What is “good cause”? 

The ICWA does not define what circumstances may constitute “good cause.” California statutes do not defini-

tively address the question either. According to the California Rules of Court and the BIA Guidelines, howev-

er, a good cause finding could be based on one or more of the following (note that these are not exclusive 

factors): 

a. The request of the parents, if both parents attest that they have reviewed the placement options 

that comply with the order of preference. 

b. The request of the child, when of sufficient age, and if the child is able to understand and compre-

hend the decision that is being made. 

c. The extraordinary physical or emotional needs of the child, such as specialized treatment services 

that may be unavailable in the community where families who meet the criteria live, as estab-

lished by testimony of a qualified expert witness. 

d. The unavailability of a placement after a showing by the applicable party, and a determination by 

the court, that active efforts have been made to find placements meeting the preference criteria, 

but none have been located. 

 

Practice Tips:  

The mere presence of one of the first two factors should not in and of itself be seen as definitive. The 

question for the court is whether, in light of the specifics of a particular case, the factor(s) being cited 

as grounds for good cause are sufficiently weighty to overcome the strong presumption that it is in an 

Indian child’s best interest to be placed within the preferred order of placement. 

ii. For example a child’s father does not succeed in his case plan, has reunification services terminat-

ed, and at the child’s permanency hearing, will permanently lose his right to parent, either via stand-

ard adoption or TCA. The child’s tribe has identified an adoptive placement with two of the child’s sib-

lings, but the child’s foster parents (who are not an ICWA-preferred placement) also wish to adopt. 

The father and foster parents reach an agreement whereby the father will oppose a change in place-

ment, and will claim that his opposition constitutes good cause to avoid the placement preferences, 

in exchange for the foster parents granting him liberal visitation with his child once they complete the 

adoption. 

iii. What is NOT “good cause”? 

It is not sufficient to place with a non-preferred placement simply because the tribe has not located a place-

ment. The social services agency has an independent duty under the law to diligently search for preferred 
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placements. 

The court should consider only whether a placement in accordance with the preferences meets the physical, 

mental and emotional needs of the child, and may not depart from the preferences based on the socio-

economic status of any placement relative to another placement. 

iii. Bonding 

Advocates should be especially aware that emotional bonding between a child and a placement which occurs 

as a result of a local or state agency’s failure to comply with the ICWA cannot constitute good cause for devi-

ating from the ICWA’s placement preferences even if considerable trauma to the child may occur as a result. 

However, one California appellate court recently held that when a child is placed with a non-preferred place-

ment, but without any violation of the ICWA, bonding which occurs must be considered. That court held that 

good cause may lie where disrupting such a bond would create a “significant risk” of “serious harm.” 

Practice Tip:  

A common misconception is that the best interest of the child is opposed to that of the tribe, or that 

the ICWA operates only in the tribe’s interest. In truth, and by statute, an Indian child’s best interest 

and the interest of his or her tribe are intertwined. In enacting ICWA and Cal-ICWA, Congress and the 

Legislature declared that it is in the child’s best interest to maintain his or her relationship and con-

nection with his or her tribe. 

 

iv. There is No “Existing Indian Family Doctrine” in California 

Prior to SB 678, there was a split in the California appellate courts regarding a judicially-created exception to 

application of the ICWA known as the “existing Indian family doctrine,” which viewed an existing and signifi-

cant social or cultural connection to an Indian tribe or community as a prerequisite necessary to render an 

application of the ICWA constitutional. 

With SB 678, the Legislature made it clear that the “existing Indian family doctrine” could not be used to 

avoid the plain language of the ICWA. Two particular provisions of SB 678 illustrate the Legislature’s intent: 

i) “It is in the interest of an Indian child that the child's membership in the child's Indian tribe and 

connection to the tribal community be encouraged and protected, regardless of whether the child 

is in the physical custody of an Indian parent or Indian custodian at the commencement of a child 

custody proceeding, the parental rights of the child's parents have been terminated, or where the 

child has resided or been domiciled.” 

ii) “A determination by an Indian tribe that an unmarried person, who is under the age of 18 years, is 

either (1) a member of an Indian tribe or (2) eligible for membership in an Indian tribe and a bio-

logical child of a member of an Indian tribe shall constitute a significant political affiliation with 

the tribe and shall require the application of the federal Indian Child Welfare Act to the proceed-
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ings.” 

The only cases addressing the existing Indian family doctrine since the passage of SB 678 have rejected it. At 

this time, there should be no doubt that the existing Indian family doctrine is no longer good law in Califor-

nia. 

Practice Tip: 

Because of the history of a split in California courts regarding the application of the existing Indian 

family doctrine, there may still be some confusion by persons appearing before the court. Any argu-

ment referring to the doctrine can be extinguished simply by referring to SB-678 and subsequent case 

law. 

v. What if No Preferred Placement is Available? 

The record must document the efforts to comply with the ICWA’s placement preferences. The record must 

be made available to the child’s tribe at any time. 

The social services agency must demonstrate through clear and convincing evidence that a diligent search 

has been conducted to seek out and identify placement options that would satisfy the placement prefer-

ences, and if the preferences could not be met, explain why not. 

In cases where no preferred placement is available, active efforts must be made (and documented) to ensure 

that a child’s placement is “with a family committed to enabling the child to have extended family visitation 

and participation in the cultural and ceremonial events of the child's tribe.” 

 

H. Criminal background checks 

Criminal background checks are required for placement of dependent children with relatives or prospective 

guardians who are not licensed or certified foster parents. Placement might not be allowed if the proposed 

caregiver has a criminal record. Certain violent felonies are an absolute bar to placement. However, an ex-

emption may be granted for other crimes, including violent misdemeanors, where there is reason to believe 

that the potential placement is of good character and would not pose a risk of harm to the child. 

A California appellate court has held that in light of the purposes underlying the ICWA, a party seeking place-

ment of an Indian child must either: (a) request a “waiver” (now termed an “exemption”) for a potential 

placement with a criminal record if that placement would satisfy the ICWA’s preferences, or (b) “adequately 

support its reasons for not doing so if failure to request a waiver results in a placement that contravenes the 

ICWA preferences.” An exemption cannot be unreasonably denied because “to do so would necessarily frus-

trate goals the ICWA is intended to achieve.” If these requirements are not met, the party seeking placement 

cannot meet its burden of proving good cause to deviate from the ICWA’s placement preferences. 

It should be noted that when Julian B. was decided, the relevant statute allowed a county to request an ex-

emption from the California Department of Social Services (CDSS). However, the statute did not allow CDSS 
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to delegate its exemption-granting authority to a county, which in Julian B. is what the CDSS wanted to do. 

The county would not accept the responsibility of granting an exemption, and since that was the only option 

being offered by the CDSS the county concluded that requesting an exemption for the potential placement 

was futile. 

The statute was changed in 2001 to allow a county to request permission from the state to grant exemptions 

itself. That is, in 2000 the county had the responsibility of requesting an exemption or of explaining why, 

“based on the merits of the individual case and subject to review for abuse of discretion, it did not do so.” In 

2000, the state had the responsibility of exercising “sound discretion” in considering the exemption request. 

When the statute changed in 2001, both of those responsibilities became the county’s, where a county has 

requested permission from the state to grant exemptions (and has been given that permission). 

Practice Tip:  

In addition, a tribe may make its own request for an exemption for a potential placement, either from 

a county with the proper authority or from CDSS directly. Once a tribe requests an exemption from 

one of those two entities, it serves as a choice of that entity, and only that entity may then decide 

whether to grant the request. (In other words, a tribe may not first request an exemption from one 

entity, have that request denied, and then make the same request to the other entity.) 

However, this tribal request option in no way relieves the party seeking to place an Indian child from its inde-

pendent duty to pursue a criminal record exemption, or to adequately explain its reasons for not doing so. 

Thus, so long as the county has the power to grant exemptions, a tribe can wait and see if the county grants 

an exemption to a potential placement, based on that individual’s request and the county’s obligation to con-

sider such an exemption. If the exemption is denied, the tribe might then choose to seek an exemption di-

rectly from the state. 

I. Records of placement 

A record of each placement of an Indian child must be maintained by the state. The record must evidence the 

efforts to comply with the order of preference. Such records must be made available at any time at the re-

quest of the BIA and/or the tribe. The BIA Guidelines provide that the records must include, at minimum: 
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X. Invalidation 

State court child custody proceeding may be “invalidated” if certain provisions of the ICWA are violated. 

i. Which violations are subject to invalidation? 

Any provision set forth in: 

1. 25 U.S.C. § 1911 - addressing jurisdictional issues, including transfer to tribal court, inter-

vention, and full faith and credit to tribal acts and proceedings. 

2. 25 U.S.C. § 1912 - addressing issues in involuntary custody proceedings, including notice, 

time extensions, appointment of counsel, examination of documents filed with the court, 

active remedial/rehabilitative efforts, and evidentiary requirements. 

3. 25 U.S.C. § 1913 - addressing issues in voluntary custody proceedings, including consent, 

the court’s certification thereof, and withdrawal of consent. 

ii. Who can request invalidation? 

Invalidation may be sought by the Indian child, the child’s tribe, or a parent or Indian custodian from whose 

custody the child was removed. 

iii. Where does the request to invalidate occur? 

The ICWA provides that a party with standing to petition for invalidation may do so in “any court of compe-

tent jurisdiction.” 

Practice Tip:  

That term is not defined by the ICWA, however. There is disagreement amongst the various courts as 

to what “any court of competent jurisdiction” means. While courts agree that the “juvenile court’ is 

generally a court of competent jurisdiction, the case law differs about whether a request for invalida-

tion can or must be brought to another superior court, the federal court, and/or the appellate court. 

If a violation of one of the above sections occurs, an advocate should be sure to make a clear, docu-

mented, and timely objection to the violation on the record, and to request invalidation, in order to 

preserve the tribe’s rights on appeal. Due to the lack of clarity on this issue, the advocate may also 

wish to seek legal counsel for further guidance. 

i. How to Petition to Invalidate? 

The ICWA mentions only that certain parties “may petition… to invalidate.” It does not, however, specify or 

limit what form the petition should take. The most commonly accepted procedure is to file a “petition to in-

validate” with the juvenile court. 

There, however, is no Judicial Council form for such an action. In other states, a petition for a writ of habeas 

corpus, a motion for reconsideration or a motion for relief from judgment have also been used. 
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ii. When to Petition to Invalidate? 

No deadline to petition to invalidate exists in the ICWA. However, to wait until appeal to assert for the first 

time a request for invalidation runs the risk of the issue being considered “forfeited.” Therefore, any petition 

to invalidate should be brought as soon as the violation is known to have occurred. 

XI. Discovery and Rights to Access 

i. Access to Case Information Under the ICWA 

The ICWA provides that “all parties to a dependency or delinquency proceeding involving an Indian child, in-

cluding the child’s parents, the child, the child’s Indian custodian, and the child’s tribe have the right to exam-

ine all reports or other documents filed with the court in the proceeding.” 

Opposing parties may try to read the “filed with the court” proviso as prohibiting tribes’ access to documents 

usually not filed with the court, such as social worker notes and delivered service logs (“DSLs”). However, as 

discussed below, California law expands the scope of the case information which tribes may access. 

State law was recently amended to clarify that tribes have access to a wide range of documents when a case 

involves a child who is a member, or eligible for membership, in a tribe. The clarification provides that a 

tribe’s social services department may “inspect” a juvenile case file, even if the tribe has not formally inter-

vened in a case. Presumably this also extends to receiving information about the case from another entity 

involved in it (e.g., the social services agency), especially in light of the social services agency’s duties to make 

active efforts to prevent the need for the child’s removal and its duty to utilize the tribe’s available resources 

(such as tribal social services) in making those active efforts. 

Where a tribe intervenes, its representative (whether an attorney or ICWA advocate) is entitled to a copy of 

the case file without a court order. 

Practice Tip:   

ICWA advocates should be aware that where a statute and rule of court conflict, the statute will pre-

vail –in the past there were conflicts between the Rule and the Statute/WIC because one allowed ac-

cess while the other had criteria for disclosure. Now, both use the terminology “access” after a juve-

nile appellate case. There should no longer be a conflict between WIC § 827and the California Rules of 

Court, Rule 5.552, effective September 1, 2020. The remaining advisory on what docs may be request-

ed or accessed. That being said, the ICWA advocate should let them know that WIC § 827 was amend-

ed effective Jan. 1, 2015, to clarify tribes’ rights of access, which is consistent with the BIA Guidelines, 

that state that a tribe has the right to “timely examination of all reports or other documents filed with 

the court and all files upon which any decision with respect to such action may be based.”  This is con-

sistent with the BIA Guidelines, which state that a tribe has the right to “timely examination of all re-

ports or other documents filed with the court and all files upon which any decision with respect to 

such action may be based.” This also comports logically with a tribe’s status as a party upon interven-

tion, and with the general principle that all parties to a case have equal rights in the proceedings. 
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iii. Contents of “Juvenile Case File” 

A juvenile case file consists of the petition(s) filed, reports of the probation officer or social worker, and all 

other documents filed in that case or made available to the probation officer or social worker in making his 

or her report, or made available to the judge, referee, or other hearing officer, and thereafter retained. 

California Rules of Court, rule 5.552 details what may normally be included in the case file: 

1. All documents filed in a juvenile court case; 

2. Reports to the court by probation officers, social workers of child welfare services programs, and 

CASA volunteers; 

3. Documents made available to probation officers, social workers of child welfare services pro-

grams, and CASA volunteers in preparation of reports to the court; 

4. Documents relating to a child concerning whom a petition has been filed in juvenile court that are 

maintained in the office files of probation officers, social workers of child welfare services pro-

grams, and CASA volunteers; 

5. Transcripts, records, or reports relating to matters prepared or released by the court, probation 

department, or child welfare services program; and 

6. Documents, video or audio tapes, photographs, and exhibits admitted into evidence at juvenile 

court hearings. 

Practice Tip:  

Should a record be needed for preparation and participation in a hearing, but it is not fitting easily 

into one of the above sections, remind the court and the parties that the court has an inherent discre-

tionary ability to order whatever discovery it believes is appropriate. 

Although delivered service logs and social worker notes are usually not filed with the court, they are 

certainly (or, if timely prepared, at least should certainly) be “available… in preparation of reports to 

the court,” and courts routinely order production of them if there is any dispute as to their inclusion 

within the “case file.” 

Practice Tip: 

Tribes may find social worker delivered service logs (“DSLs”) and social worker notes very useful in 

preparing for proceedings. These documents will detail the social services agency’s interactions with 

the parents, child(ren), tribe, and service providers. 

They may include information which is not contained in report(s) to the court. They may also be use-

ful when cross-examining for indications of potential cultural bias or inappropriate conclusions con-

cerning Indian people or the requirements of the ICWA. 

i. Obtaining Discovery/Access to Case Files 
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The California Rules of Court require that pre-hearing discovery rules must be liberally construed in favor of 

informal disclosures, although subject to a party showing privilege or other good cause not to disclose spe-

cific material or information. Disclosure is an ongoing obligation and must done even if an initial response has 

already been made. 

Additionally, disclosures must be made in time to permit that party to make beneficial use of them. The dis-

covery must be completed in a timely manner to avoid the delay or continuance of a scheduled hearing. 

Certain disclosures are required automatically by certain parties, while others must be requested. They are as 

follows: 

1. From Social Services Agency (Petitioner) 

Required disclosures: 

i) Petitioner must disclose any evidence or information within its possession or control that is favor-

able to the child, parent, or guardian. 

ii) Once the petition is filed, the social services agency must promptly deliver to or make accessible 

for inspection and copying by the child and the parent or guardian, or their counsel, copies of the 

police, arrest, and crime reports relating to the pending matter. 

iii) Exception - Privileged information may be omitted or redacted. However, notice of the omission 

must be given simultaneously. 

Disclosures upon timely request: 

i) Probation reports prepared in connection with the pending matter relating to the child, parent, or 

guardian; 

ii) Records of statements, admissions, or conversations by the child, parent, or guardian; 

iii) Records of statements, admissions, or conversations by any alleged co-participant; 

iv) Names and addresses of witnesses interviewed by an investigating authority in connection with 

the pending matter; 

v) Records of statements or conversations of witnesses or other persons interviewed by an investi-

gating authority in connection with the pending matter; 

vi) Reports or statements of experts made regarding the pending matter, including results of physical 

or mental examinations and results of scientific tests, experiments, or comparisons; 

vii) Photographs or physical evidence relating to the pending matter; and, 

viii) Records of prior felony convictions of the witnesses each party intends to call. 

2. From Parent or Guardian 

Disclosures upon timely request: 
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i) All relevant material and information within the parent's or guardian's possession or control. Be 

aware, though, that if the parent or guardian is represented by an attorney, a request for the dis-

closure must be made to the attorney. 

3. Restrictions on Discovery 

Disclosure Cannot Be to the Detriment of a Child 

i) Access to juvenile case files is prohibited if disclosure is detrimental to the safety, protection, or 

physical or emotional well-being of a child who is directly or indirectly connected to the juvenile 

case. 

4. Privileged or Confidential Materials 

If a juvenile case file (or even any portion thereof) is privileged or confidential pursuant to any state law or 

federal law or regulation, the requirements of that state law or federal law or regulation prohibiting or lim-

iting release of the juvenile case file or any portions thereof shall prevail. 

5. Ordering Disclosure is in the Inherent Authority of the Court 

Notwithstanding the above, juvenile courts, like other courts, have the inherent power to order discovery. If 

any party refuses to permit disclosure of information or inspection of materials, the requesting party may 

move the court for an order requiring timely disclosure of the information or materials. The court has the 

ability to provide whatever safeguards are needed, including but not limited to protective orders, excision, 

and/or in camera review. 

6. Protective Orders 

If there is no local rule, some of the considerations you may wish to have included in a protective order in-

clude: 
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7. Excision 

When some parts of the materials are discoverable but other parts are not, the nondiscoverable material 

may be excised and need not be disclosed. When this is done, the requesting party or counsel must be in-

formed that material has been excised and the material excised must be sealed and preserved in the records 

of the court for review on appeal. 

8. Motion to Compel Discovery 

If a tribe requests discovery from another party and is denied, or is not met with a timely response, a motion 

to compel may be necessary. The motion must state the items sought and their relevancy, and that a timely 

request was made but was refused. 

Practice Tip:  

1. When addressing “relevance” in a motion to compel, some arguments to consider include: 

a. Underlying every one of the court’s determinations in an ICWA case is the existence of “active 

efforts,” which tribes (as entities whom the ICWA was intended to protect) have an interest in en-

suring have been made. 

b. Active efforts must be directed at remedying the basis for the removal proceedings; therefore, the 

type of services required depends on the facts of each case. 

c. Active efforts must include attempts to use the available resources of extended family members, 

the tribe, Indian social services agencies, and the individual Indian caregivers. 

d. There is no bright-line test for determining active efforts. Welfare and Institutions Code § 361.7(b) 

says, “what constitutes active efforts shall be assessed on a case-by-case basis.” 

e. The records should already exist as active efforts must be documented. 

2. The disclosure is important in determining the child’s needs. 

a. The state has an interest in providing a stable, permanent home for dependent child who cannot 

be returned home. 

b. Under Welfare and Institutions Code § 361.2(e), the social worker has the duty to determine the 

child’s placement in accordance with guidelines set forth in that section and in Welfare and Insti-

tutions Code § 361.3. The social services agency must ensure to the greatest extent possible, that 

a placement meets the day-to-day needs of the child. 

c. This includes the placement’s ability to provide for the child’s health, safety, and wellbeing, and to 

provide the least restrictive and most family-like environment. 

d. The placement should allow the child to engage in reasonable, age-appropriate day-to-day activi-

ties, using a “reasonable and prudent parent” standard as defined by Welfare and Institutions 

Code §§ 362.04(a), 361.2(k). 
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e. The social worker must develop a plan for ongoing oversight and coordination of health care ser-

vices for the child in foster care. The goals of the case plan are to: 

i) Ensure that the child receives the protection and safe and proper care and case manage-

ment; 

ii) Provide services to improve conditions in the parent’s home; 

iii) Facilitate the child’s safe return to a safe home or the child’s permanent placement; and 

iv) Address the child’s needs while in foster care. 

These determinations are particularly important in an ICWA case where there is a need to ensure that the 

Indian child’s tribe was actively involved in the development of the case plan and the plan for permanent 

placement. Cultural considerations and the interests of the child’s tribe should also be reflective in the case 

planning. 

9. Granting the motion and other relief 

a. A court order granting discovery may specify the time, place, and manner of the discovery and in-

spection and may impose terms and conditions on it. 

b. If it is brought to court’s attention that a person has failed to comply with the above rules of dis-

covery, the court may also: 
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10. Access to State-Maintained Records 

States must establish a single location where all records of every voluntary or involuntary foster care, pre-

adoptive placement and adoptive placement of Indian children will be available within seven days of a re-

quest by an Indian child's tribe or the Secretary. 

The records must contain, at a minimum, the petition or complaint, all substantive orders entered in the pro-

ceeding, and the complete record of the placement determination. 

 

XII.Transferring Between Dependency and Delinquency 

A. Joint assessment 

Unfortunately, it is not uncommon for dependent children who have at some point been deprived of appro-

priate parenting to engage in behaviors which could potentially bring them into the delinquency system. 

When a child already described by Welfare and Institutions Code § 300 (dependency) commits an act which 

falls under Welfare and Institutions Code §§ 601 or 602 (delinquency), the question which system will: 1) 

serve the child’s best interest and 2) serve the protection of society. 

In most counties, the social services agency and probation department must conduct a joint assessment to 

determine which status will better meet those potentially conflicting goals. This assessment is conducted un-

der a jointly developed written protocol as described by Welfare and Institutions Code § 241.1(b). The proto-

col must include, but need not be limited to, a consideration of the following factors: 

1. The nature of the referral; 

2. The age of the child; 

3. The prior record of the child's parents for child abuse; 

4. The prior record of the child for out-of-control or delinquent behavior; 

5. The parents' cooperation with the child's school; 

6. The child's functioning at school, the nature of the child's home environment; and 

7. The records of other agencies that have been involved with the child and his or her family. 

In addition, if the conduct alleged to bring a dependent within delinquency jurisdiction took place in, or un-

der the supervision of, a foster home, group home, or other similar facility, the probation department and 

the social services agency may (but are not required to) consider whether the conduct was within the scope 

of behaviors to be managed or treated by the home or facility. This can be a critical factor when trying to 

keep children with mental health needs or emotional disturbances identified during dependency proceedings 

out of the delinquency system. 
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If the agencies cannot agree on a joint recommendation as to which system will better meet the goals identi-

fied above, then the joint assessment shall include each entity’s separate recommendation. 

B. Dual Status 

Counties can establish a protocol to provide a child the “dual status” of being both a dependent child and a 

ward of the court. In such counties, the intent is to ensure “a seamless transition from wardship to depend-

ency jurisdiction, as appropriate, so that services to the child are not disrupted upon termination of the 

wardship.” In order to achieve this intent, and to avoid duplication of services or conflicting dependency and 

delinquency orders, dual status counties must adopt either an “on-hold” system or a “lead court/lead social 

services agency” system, so that all parties are aware of which entity has primary oversight of the child at 

different stages of the proceedings. 

C. How Do I Find out What the Protocol is in My County? 

A copy of the protocol for the county where your case is held should be accessible through the Judicial Coun-

cil. You might also find that it is easiest and most efficient to ask your local court clerk, county law library, 

and/or the practitioners in your area, as they might be able to more readily assist in directing you to the in-

formation. 

D. Hearing 

If the child is detained, the hearing on the joint assessment report must occur as soon as possible after or 

concurrent with the detention hearing, but no later than 15 court days after the order of detention and be-

fore the jurisdictional hearing. 

If the child is not detained, the hearing on the joint assessment must occur before the jurisdictional hearing 

and within 30 days of the date of the petition. The juvenile court must conduct the hearing and determine 

which type of jurisdiction over the child best meets the child's unique circumstances. 

At least 5 calendar days before the hearing, notice of the hearing and copies of the joint assessment report 

must be provided to the child, the child's parent or guardian, all attorneys of record, any CASA volunteer, and 

any other juvenile court having jurisdiction over the child. 

Practice Tip:  

The child’s tribe is not among the list of recipients for the notice. Make sure to keep apprised of these 

developments through alternative means, including maintaining contact with the family and/or social 

services agency. 

E. Participation at the Hearing 

The California Supreme Court held several years ago that, in general, tribes are not entitled to notice of delin-

quency proceedings and that ICWA’s substantive provisions do not apply. This means that the tribe does not, 

as a right, get to participate in delinquency proceedings. 

The ICWA will be applied in cases where, if at the disposition stage or at any other point, the court contem-



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

plates removing an Indian child from the parental home based on concerns about harmful conditions in the 

home, and not based on the need for rehabilitation or other concerns related to the child's criminal conduct. 

Regardless, tribes can seek the court’s permission to participate in delinquency proceedings. This may be ad-

visable in order to ensure that the court is aware of alternatives such as available tribal services, tribal and 

community support networks, etc. In certain cases the tribe may also be the best party from the dependency 

proceedings to argue that the child should remain a dependent, rather than a delinquent. 

 

 

XIII.Advocating for a Child’s Welfare and Wellbeing 

A. Purpose 

The purpose of both dependency and delinquency law is to protect a child’s best interest, including “to pre-

serve and strengthen the child’s family ties whenever possible.” As this chapter will discuss, that entails not 

just the child’s placement if removed from his or her home, but also the child’s educational needs and rights, 

medical care, and mental health. 

The persons responsible for safeguarding the child’s best interest are described above in Section VII, “Going 

to Court.” However, any interested person may inform the court of a child’s interest or right which needs pro-

tection or pursuit in another judicial or administrative forum. If it appears that the court is unaware of a 

child’s needs outside of the immediate proceedings, it is best to speak up. 

1. “Each year in California over 65,000 teenagers become adolescent mothers and 230 teenagers 

commit suicide. Each year more than 20 percent of California’s teenagers drop out of high school.” 

2. “Thirty percent of California’s elementary school pupils experience school adjustment problems, 

many of which are evident the first four years of school, that is, kindergarten and grades 1 to 3, 

inclusive.” 

3. “Problems that our children experience, whether in school or at home, that remain undetected 

and untreated grow and manifest themselves in all areas of their later lives.” 

4. “There is a clear relationship between early adjustment problems and later adolescent problems, 

including, but not limited to, poor school attendance, low achievement, delinquency, drug abuse, 

and high school dropout rates. In many cases, signs of these problems can be detected in the early 

grades.” 

5. “It is in California’s best interest, both in economic and human terms, to identify and treat the 

child difficulties that our children are experiencing before those difficulties become major barriers 

to later success. It is far more humane and cost-effective to make a small investment in early men-

tal health intervention and prevention services now and avoid larger costs, including, but not lim-

ited to, foster care, group home placement, intensive special education services, mental health 
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treatment, or probation supervised care.” 

B. Education Rights 

This is a significant, but often overlooked aspect of a child’s care. Children in the juvenile system frequently 

have long-neglected educational needs, and parents in the system may have been long unaware of those 

needs or unable to meet them. A child in foster care or at risk of entering foster care has a right to a 

“meaningful opportunity” to meet the state’s academic achievement standards, through a stable school 

placement in the least restrictive environment possible, with access to the same “academic resources, ser-

vices, and extracurricular and enrichment activities that are available to other pupils.” 

Children in the system are disproportionately represented as to disabilities, and “face systemic challenges to 

attaining self-sufficiency.” They may have rights under federal or state disability laws which the court, parent 

or guardian, social services agency, attorneys, CASA volunteer, local educational agencies, and educational 

rights holders must affirmatively seek to address. The court in particular “must continually inquire about the 

educational and developmental-services needs of the youth” and the extent to which they are being ad-

dressed. 

i. Educational Liaison 

Each local educational agency must designate an “educational liaison” for foster children. The liaison shall do 

both of the following: 

a. Ensure and facilitate the proper educational placement, enrollment in school, and checkout from 

school of foster children. 

b. Assist foster children when transferring from one school to another school or from one school dis-

trict to another school district in ensuring proper transfer of credits, records, and grades. 

Additionally, if so designated by the superintendent of the local educational agency, the educational liaison 

shall notify a foster youth’s attorney and the agency of pending expulsion proceedings. The educational liai-

son is not granted any authority that supersedes that of the education rights holder. 

ii. School of Origin 

The role of the educational liaison is advisory with respect to placement decisions and determination of the 

school of origin.  

“School of origin” means the school that the child attended when permanently housed or the school in which 

the child was last enrolled. If those schools are different, or if there is some other school that the child is con-

nected to and attended during the last 15 months, the educational liaison must consult with the child and ed-

ucational rights holder to determine which, in light of the child’s best interest, should be deemed the “school 

of origin.” 

iii. Deciding Whether Child Should Maintain their School of Origin 

After the above consultation, where it is in the child’s best interest to do so, the educational liaison may rec-
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ommend waiving the child’s right to attend his or her “school of origin” and instead enrolling the child in a 

public school in the child’s current area. Before such recommendation is made, the liaison must provide the 

child and the educational rights holder with a written explanation of the basis for the recommendation and 

how the recommendation serves the child’s best interest. 

The child must immediately be enrolled in the new school if the educational liaison, in consultation with the 

child and the educational rights holder, agrees that the child’s best interest is to transfer to a school other 

than the school of origin. The educational liaison from a new and former school must each ensure that the 

student’s records are provided to the new school within two days of the request for enrollment. 

iv. Conduct of Hearings 

To the extent the information is available, at the detention hearing the court must decide who shall hold edu-

cational and developmental-services decision-making rights, and identify the rights holder(s). The court must 

consider the above duties and recommendations of the educational liaison. If the child has a disability, the 

court must determine which is the environment best suited to meet the child’s needs. 

At the dispositional hearing and at all subsequent hearings, the court must consider whether the child’s edu-

cational needs (in addition to physical, mental health, and developmental needs) are being met. The educa-

tional rights holder must be identified. The court must direct that person to take all appropriate steps to en-

sure that the child’s needs will be met in the future. 

v. Reports 

To the extent the information is available, the social worker or the probation officer preparing court reports 

prior to each hearing must address the following: 

a. The child’s age, behavior, educational level, and developmental status, and any discrepancies be-

tween his or her age and his or her level of achievement in education or level of cognitive, physi-

cal, and emotional development; 

b. Educational, physical, mental health, or developmental needs; 

c. Participation in developmentally-appropriate extracurricular and social activities; 

d. Whether the child is attending a comprehensive, regular, public or private school; 

e. Physical, mental, or learning-related disabilities or other characteristics indicating a need for devel-

opmental-services or special education and related services; 

f. Where the child is under 3 years of age, whether the child may be eligible for or is already receiv-

ing early intervention services or services under the California Early Intervention Services Act and, 

if the child is already receiving services, the specific nature of those services; 

g. Where the child is between 3 and 5 years of age and is or may be eligible for special education and 

related services, whether the child is receiving the early educational opportunities provided by Ed-

ucation Code § 56001 and, if so, the specific nature of those opportunities; 
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h. Whether the child is receiving special education and related services or any other services through 

a current individualized education program (IEP) and, if so, the specific nature of those services (a 

copy of the current IEP should be attached to the report unless disclosure would create a risk of 

harm); 

i. Whether the child is receiving services under section 504 of the Rehabilitation Act of 1973467 and, 

if so, the specific nature of those services (if so, a copy of the service plan should be attached, un-

less disclosure would create a risk of harm); 

j. Whether the child is or may be eligible for developmental-services or is already receiving develop-

mental-services and, if already receiving services, the specific nature of those services (the copy of 

the current plan, if any, should be attached to the report); 

k. Whether the parent's or guardian's educational or developmental-services decision-making rights 

have been or should be limited or restored, and why; 

l. The identity of the educational rights holder; and, 

m. Recommendations and case plan goals to meet the child’s identified needs. 

vi. Placement Changes That Affect the Child’s Educational Stability 

Any time the child’s placement is changed to a location that could lead to removal from the school of origin, 

the placement agency must demonstrate and the court must determine whether: 

a. The social worker or probation officer notified the court, the child’s attorney, and the educational 

rights holder, no more than one court day after making the placement decision, of the proposed 

placement decision. 

b. If the child had a disability and an active IEP before removal, the social worker or probation officer 

provided at least 10 days’ written notice to the local educational agency before removal and the 

receiving special education local plan area (SELPA) of the impending change of placement. 

After receipt of the notice, the child’s attorney must, as appropriate, discuss the proposed placement change 

and the child’s right to attend the school of origin with the child and the education rights holder. The child’s 

attorney and/or educational rights holder may request a hearing on this issue. The court may also set a hear-

ing on its own motion. If the removal from the school of origin is disputed, the child must be allowed to re-

main at the school pending the hearing and the resolution of any disagreement between the child, the par-

ent, guardian, or educational rights holder, and the local educational agency. 

A hearing must be set on this issue. The court must determine whether the proposed school placement is in 

the best interest of the child; determine what is necessary to protect the child's educational and developmen-

tal-services rights; and, make any findings and orders needed to enforce those rights (which may include an 

order to set a hearing to join the necessary agencies regarding provision of services, including the provision of 

transportation services, so that the child may remain in his or her school of origin). 
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Factors which the court will consider in determining whether a move is in the child’s best interest include: 

a. Whether the parent, guardian, or other educational rights holder believes it is in the child’s best 

interest; 

b. How the proposed change will affect the stability of the child’s school placement and access to 

academic resources, services, and extracurricular activities; 

c. Whether the proposed school placement would allow the child to be placed in the least restrictive 

educational program; and 

d. Whether the child has the educational and developmental-services and supports, including those 

for special education and related services, necessary to meet state academic achievement stand-

ards. 

vii. Assigning Educational and Developmental-Services Decision-Making Rights 

At each hearing, the court must identify the educational rights holder for the child. The parent or guardian 

holds those rights unless his or her rights have been limited by the court.  For the court to limit those rights, 

it must find that: 

a. The parent or guardian is unavailable, unable, or unwilling to exercise educational or developmen-

tal-services rights; 

b. The county placing agency has made diligent efforts to locate and secure the participation of the 

parent or guardian; 

c. The child’s educational and developmental-services needs cannot be met without the temporary 

appointment of a responsible adult. 

If court limits the educational rights, the court must determine whether there is a responsible adult who is a 

relative, nonrelative extended family member, or other adult known to the child and who is available and 

willing to serve as the youth’s educational representative. This determination must be made before the court 

can appoint an educational representative who is not known to the child. 

If the court cannot identify a responsible adult to act as the educational rights holder, and the child is or may 

be eligible for special education and related services or already has an IEP, the court must refer the child to 

the responsible local educational agency for prompt appointment of a surrogate parent. The local education-

al agency then has 30 calendar days to make reasonable efforts to identify and appoint a surrogate parent. If 

the appointment of a surrogate parent is not warranted, the court may make educational decisions and/or 

developmental decisions for the child. 

Whenever the court appoints a new or different education rights holder, the clerk will provide a copy of the 

orders to: 

a. The child, if 10 years of age or older; 

b. The attorney for the youth; 
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c. The social worker or probation officer; 

d. The Indian child’s tribe; 

e. The local foster youth educational liaison; 

f. The county office of education foster youth services coordinator; 

g. The regional center service coordinator, if applicable; and 

h. The educational rights holder. 

viii. Educational Rights Holder – Rights 

The educational rights holder acts as and holds the rights of the parent or guardian with respect to all deci-

sions regarding the child’s education and developmental-services, and is entitled to: 

a. Participate in educational or developmental-services meetings and activities; 

b. Access records and authorize the disclosure of information to the same extent as a parent or 

guardian; 

c. Receive notice of and participate in all meetings or proceedings relating to school discipline; 

d. Advocate for the interests of a child with exceptional needs in matters relating to: 

i) The identification and assessment of those needs; 

ii) Instructional or service planning and program development – including the development 

of an individualized family service plan, an IEP, an individual program plan, or the provision 

of other services and supports, if applicable; 

iii) Placement in the least restrictive program appropriate; 

iv) The review or revision of the individualized family service plan, the IEP, or the individual 

program plan; and, 

v) The provision of a free, appropriate public education (FAPE). 

e. Attend and participate in the child’s individualized family service plan, IEP, individual program 

plan, and other educational or service planning meetings; 

f. Consult with persons involved in the provision of services; 

g. Notwithstanding any other provision of law, to consent to the child’s individualized family 

service plan, IEP, or individual program plan, including any related nonemergency medical 

services, mental health treatment services, and occupational or physical therapy ser-

vices.479 

h. The educational rights holder must receive notice of all regularly-scheduled juvenile court 

hearings and other judicial hearings that might affect the child’s education and develop-
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mental-services.480 

ix. Educational Rights Holder – Responsibilities 

The educational rights holder is responsible for investigating the child’s educational and developmental-

services needs, determining whether those needs are being met, and acting on behalf of the child in all 

matters relating to the child’s educational or developmental-services to ensure: 

a. The stability of the child’s school placement. At any hearing following a change of educational 

placement, the educational rights holder must submit a statement to the court indicating whether 

the proposed change is in the child’s best interest and whether any efforts have been made to 

keep him or her in the school of origin; 

b. Placement in the least restrictive educational program appropriate to the child’s individual needs; 

c. Access to academic resources, services, and extracurricular and enrichment activities; 

d. Access to any educational and developmental-services and supports needed to meet state stand-

ards for academic achievement and functional performance or, with respect to developmental-

services, to promote community integration, an independent, productive, and normal life, and a 

stable and healthy environment; 

e. The prompt and appropriate resolution of school disciplinary matters; 

f. The provision of any other elements of a free, appropriate public education; 

g. The provision of any appropriate early intervention or developmental-services required by law; 

and 

h. To access records for and present evidence in a truancy proceeding. 

The educational rights holder is also responsible for: 

a. Meeting with the child at least once and as often as necessary to make decisions that are in the 

best interest of the child; 

b. Being culturally sensitive to the child; 

c. Complying with all federal and state confidentiality laws; 

d. Participating in, and making decisions regarding, all matters affecting the child’s educational or 

developmental-services needs; and 

e. Maintaining knowledge and skills that ensure adequate representation of the child’s needs 

and interests with respect to education and developmental-services (Cal. Rules of Court, 

rule 5.650(f)). 

If the educational rights holder asks for assistance in obtaining education and training in the laws, the court 

must direct the clerk, social worker, or probation officer to inform the educational rights holder of all availa-

ble resources, including resources available through the California Department of Education, the California 
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Department of Developmental Services, the local educational agency, and the local regional center (Cal Rules 

of Court, rule 5.650). 

Practice Tip: 

Education and developmental service law is quite complicated. 

Whether the education rights holder is a parent or an appointed relative, it is important that they be provid-

ed with as much support and training as possible to ensure that the child’s needs are being met. So the edu-

cation rights holder should be informed of and encouraged to seek this training. Participation may be critical 

in reunification. 

Finally, before each statutory review hearing, the educational rights holder must do one or more of the fol-

lowing: 

a. Provide information and recommendations concerning the child’s needs to the assigned social 

worker or probation officer; 

b. Make written recommendations to the court concerning those needs; 

c. Attend the review hearing and participate in any part of the hearing that concerns the child’s edu-

cation or developmental-services (Cal. Rules of Court, rule 5.650(f)). 

 

x. Educational Rights Holder - Term of Appointment 

The appointed educational rights holder must make educational or developmental services decisions until: 
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To resign from the appointment, the educational rights holder must provide notice and the opportunity for 

the social worker, child or child’s attorney to request a hearing. The hearing would be set within 14 days of 

receipt of the request for hearing. The court may set a hearing on its own motion (Cal. Rules of Court, rule 

5.650(g)). 

xi. Medical Care and Treatment 

Whenever a child is taken into temporary custody and is in need of medical, surgical, dental, or other remedi-

al care, the social worker may, upon the recommendation of the attending physician and surgeon, or an 

attending dentist, authorize the performance of necessary care. 

The social worker must notify the parent, guardian, or person standing in loco parentis (in the place of the 

parent) of the child, if any, of the care needed before that care is provided, and if the parent, guardian, or 

person standing in loco parentis objects, that care must be given only upon order of the court (Welf. & Inst. 

Code § 369(a)). 

If the need arises after the petition has already been filed, and there is no parent, guardian, or person stand-

ing in loco parentis capable of authorizing or willing to authorize the remedial care or treatment for the child, 

the court may authorize it upon the written recommendation of a licensed physician and surgeon or, if the 

person needs dental care, a licensed dentist after due notice (Welf. & Inst. Code § 369(b)). 

If the need arises after the child has been placed by order of the court within the care and custody or under 

the supervision of a social worker and there is no parent, guardian, or person standing in loco parentis capa-

ble of authorizing or willing to authorize the remedial care or treatment for the child, the court may, after 

due notice to the parent, guardian, or person standing in loco parentis, if any, order that the social worker 

may authorize the care for the child, by licensed practitioners, as necessary (Welf. & Inst. Code § 369(c)). 

No court order is required for “immediate emergency medical, surgical, or other remedial care in an emer-

gency situation.” The care must be provided by a licensed physician and surgeon or, if the child needs emer-

gency dental care, by a licensed dentist. The social worker must make reasonable efforts to obtain the con-

sent of, or to notify, the parent, guardian, or person standing in loco parentis prior to authorizing emergency 

care. 

“Emergency situation” means a child requires immediate treatment for the alleviation of severe pain or an 

immediate diagnosis and treatment of an unforeseeable condition or contagious disease which if not imme-

diately diagnosed and treated, would lead to serious disability or death (Welf. & Inst. Code § 369(d)). 

xii. Mental Health 

Whenever the court believes that the child is or may be mentally ill, the court may stay the proceedings and 

order that the child be held temporarily in the psychiatric ward of the county hospital or hospital whose ser-

vices have been approved and/or contracted for by the county, for observation and recommendation con-

cerning their future care, supervision, and treatment. The professional in charge of the facility must submit a 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

written evaluation of the child to the court (Cal. Rules of Court, rule 5.645(a); Welf. & Inst. Code §§ 319.1, 

3571, 705, 6550, 6551). 

i. Findings Regarding a Mental Disorder 

If the professional in charge of the above facility reports that the child is not in need of intensive treatment, 

the child must be returned to the juvenile court within 72 hours, and the court then will continue with the 

dependency or delinquency proceeding.  

If the professional in charge of the facility finds that the child is in need of intensive treatment for a mental 

disorder, the child may be certified for not more than 14 days of involuntary intensive treatment according to 

Welfare and Institutions Code §§ 5250(c) and 5260(b). The juvenile court proceedings are stayed during this 

time. 

During or at the end of the 14 days, a certification may be sought for additional treatment or for the initiation 

of proceedings to have a conservator appointed for the child (See, Welf. & Inst. Code §§ 5260.10 et seq., 

5350 et seq). 

For a child in delinquency proceedings, if he or she is found to be “gravely disabled,” a conservator is ap-

pointed. If after an evaluation, it is determined that the delinquency proceedings would be detrimental to 

the child, the juvenile court must suspend jurisdiction while the conservatorship remains in effect. The pro-

ceeding resumes when the conservatorship is terminated (Cal. Rules of Court, rule 5.645(b); Welf. & Inst. 

Code § 6551). 

ii. Findings for Substance Abuse 

When a child appears to be a danger to himself or others as a result of the use of narcotics, or a restricted 

dangerous drug, the judge may continue the hearing and proceed under Welfare and Institutions Code § 359: 

a. The court may order the child taken to a facility designated by the county and approved by the 

State Department of Health Care Services as a facility for 72-hour treatment and evaluation. 

b. Thereupon the provisions of Health and Safety Code § 11922 must apply, except that the profes-

sional in charge of the facility must make a written report to the court concerning the results of 

the evaluation of the child. 

c. If the professional in charge of the facility for 72-hour evaluation and treatment reports to the 

court that the child is not a danger to himself or others as a result of the use of narcotics or re-

stricted dangerous drugs or that the child does not require 14-day intensive treatment, or if the 

child has been certified for not more than 14 days of intensive treatment and the certification is 

terminated, the child must be released if the juvenile court proceedings have been dismissed. The 

child must then be either referred for further care and treatment on a voluntary basis, subject to 

the disposition of the juvenile court proceedings or, instead, returned to the juvenile court, in 

which event the court must proceed with the case. 
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A. Psychotropic Medication 

i. Background 

Once a child is declared a dependent or ward and is removed from the custody of the parents or guardian, 

only the court is authorized to make orders regarding the administration of psychotropic medication (Cal. 

Rules of Court, rule 5.640(b); See, Welf. & Inst. Code § 369.5(a)). 

The court may still make an order delegating its authority to the parent or guardian if it finds that the parent 

or guardian poses no danger to the child and has the capacity to authorize psychotropic medications. Such 

order is discretionary and must take into consideration the child’s best interests (Welf. & Inst. Code §§ 202

(d), 369.5(a)). 

"Psychotropic medications" are medications prescribed to affect the central nervous system to treat psychi-

atric disorders or illnesses. They may include, but are not limited to, anxiolytic agents, antidepressants, mood 

stabilizers, antipsychotic medications, anti-Parkinson agents, hypnotics, medications for dementia, and psy-

chostimulants (Cal. Rules of Court, rule 5.640(a); Welf. & Inst. Code § 369.5(d)). 

 

ii. Procedure to Obtain Authorization 

For information on this issue, you will find that the following forms will be used to obtain authorization to 

administer psychotropic medication to a child: 

a. Application Regarding Psychotropic Medication (form JV-220), 

b. Prescribing Physician's Statement-Attachment (form JV-220(A)), 

c. Proof of Notice: Application Regarding Psychotropic Medication (form JV-221), 

d. Opposition to Application Regarding Psychotropic Medication (form JV-222), and 

e. Order Regarding Application for Psychotropic Medication (form JV-223). 

Local county practice and local rules of court determine the procedures for completing and filing the forms 

and for the provision of notice (Cal. Rules of Court, rule 5.640(c)(3)). However, the person(s) responsible for 

providing notice is/are encouraged to use the most expeditious manner of service possible to ensure timely 

notice (Cal. Rules of Court, rule 5.640(c)(3)). The court must then approve, deny, or set the matter for a hear-

ing within seven court days of the receipt of the completed application (Cal. Rules of Court, rule 5.640(c)(4)). 

 

 

iii. Notice 

Notice must be given to the following: 
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The tribe will receive the same notice given to the parents or legal guardians, which is: 

a. A statement that a physician is asking to treat the child’s emotional or behavioral problems by be-

ginning or continuing the administration of psychotropic medication to the child and the name of 

the psychotropic medication; 

b. A statement that an Application Regarding Psychotropic Medication (form JV-220) and a Prescrib-

ing Physician's Statement-Attachment (form JV-220(A)) are pending before the court; 

c. A copy of Information About Psychotropic Medication Forms (form JV-219-INFO) or information 

on how to obtain a copy of the form; and 

d. A blank copy of Opposition to Application Regarding Psychotropic Medication (form JV-222) or in-

formation on how to obtain a copy of the form. 

iv. Opposition to Psychotropic Medication 

A parent or guardian, the child’s attorney, the CAPTA-GAL, and/or the Indian child’s tribe may oppose the 

medication application. An opposition to the administration of the proposed psychotropic medication must 

be filed via a completed Opposition to Application Regarding Psychotropic Medication (form JV-222) within 

four court days of service of notice of the pending application for psychotropic medication (Cal. Rules of 

Court, rule 5.640(c)(8)). 

The court may nonetheless grant the application without a hearing (regardless of opposition) or may set the 

matter for hearing. If the court sets the matter for a hearing, the clerk of the court must provide notice at 
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least two court days before the hearing (Cal. Rules of Court, rule 5.640(c)(9)). 

If the court grants the request or modifies and then grants the request, the order for authorization is effec-

tive until terminated or modified by court order or until 180 days from the order, whichever is earlier. If a 

progress review is set, it may be by an appearance hearing or a report to the court and parties and attorneys, 

at the discretion of the court (Cal. Rules of Court, rule 5.640(f)). 

v. “Emergency Treatment” 

Psychotropic medications may be administered without court authorization in an emergency situation. An 

“emergency situation” occurs when: 

a. A physician finds that the child requires psychotropic medication to treat a psychiatric disorder or 

illness; and 

b. The purpose of the medication is: 

i) To protect the life of the child or others; or 

ii) To prevent serious harm to the child or others; or 

iii) To treat current or imminent substantial suffering; and 

iv) It is impractical to obtain authorization from the court before administering the 

psychotropic medication to the child. 

Still, court authorization must be sought as soon as practical but in no case more than two court days after 

the emergency administration of the psychotropic medication (Cal. Rules of Court, rule 5.640(g)). 

 

XIV.Restraining and Protective Orders 

A. Purpose 

Once a dependency petition has been sustained and until it is dismissed or dependency is terminated, the 

court has the power to issue restraining orders to protect the child (See, Cal. Rules of Court, rules 5.620(b), 

5.630(a); Welf. & Inst. Code § 213.5(a)). The court may issue an order to exclude a person from a residence or 

dwelling of the person who has care, custody, and control of the child. Depending on the basis for the child’s 

removal, the risk of harm might be eliminated by seeking protective orders such as a restraining order to pro-

tect the child (See, Welf. & Inst. Code § 361(c)). 

Behaviors which a restraining order is meant to prevent include: 

1. Molesting, 

2. Attacking, 

3. Striking, 
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4. Stalking, 

5. Threatening, 

6. Sexually assaulting, 

7. Battering, 

8. Harassing, 

9. Telephoning 

10. Destroying the personal property, 

11. Contacting, either directly or indirectly, by mail or otherwise, 

12. Coming within a specified distance of, or 

13. Disturbing the peace of the child or any other child in the household (Welf. & Inst. Code § 213.5.). 

 

B. How to Apply for a Restraining Order 

The application may be made orally or by written application, or even may be made on the court's own mo-

tion. It can be made at any scheduled hearing (Cal. Rules of Court, rule 5.620(b)(1)). 

If the application is submitted in writing, there are certain forms that must be used, which can be found at 

http://www.courts.ca.gov/1208.htm. 

C. Application Without Notice 

The court may grant the petition and issue a temporary order even where no notice was given to the re-

strained person. The court must not only consider the documents submitted with the application, but may 

also review the contents of the juvenile court file (See, Cal. Rules of Court, rule 5.630(d)(1)). 

If the court grants the temporary restraining order, the court must order that the matter be set for a hearing. 

The issue for that hearing is to show cause why the order should not be granted. 

The court can allow the restrained person to be served on shortened time before this hearing (See, Welf. & 

Inst. Code § 213.5(c)(1)). The court can reissue the temporary restraining order if the restrained person could 

not be served within the time required for the notice (Cal. Rules of Court, rule 5.630(e)). 

D. Application with Notice 

Upon notice and hearing, the court can issue a restraining order that is to remain in effect for up to three 

years. The duration of the restraining order is in the court’s discretion (See, Welf. & Inst. Code § 213.5(d)(1)). 

It will remain in effect unless it is otherwise terminated by the court, extended by mutual consent of all par-

ties to the restraining order, or extended by further order of the court on the motion of any party to the re-

straining order (See, Welf. & Inst. Code § 213.5(d)(1)). If the juvenile case is dismissed, the restraining order 

remains in effect until it expires or is terminated (Cal. Rules of Court, rule 5.630(i)). 

http://www.courts.ca.gov/1208.htm.
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E. Criminal Records Search 

The court must ensure that a criminal records search is or has been conducted before any hearing on the issu-

ance of a restraining order. Before deciding whether to issue a restraining order, the court must consider the 

information obtained from the search, including: 

1. Any conviction for a violent felony specified in § 667.5 of the Penal Code or a serious felony speci-

fied in § 1192.7 of the Penal Code; 

2. Any misdemeanor conviction involving domestic violence, weapons, or other violence; 

3. Any outstanding warrant; 

4. Parole or probation status; and 

5. Any prior restraining order; and any violation of a prior restraining order (Welf. & Inst. Code § 

213.5(j)(1)). 

F. Domestic Violence 

A juvenile court restraining order related to domestic violence must be on specific Judicial Council forms pur-

suant to Family Code 6380(i) (See, Welf. & Inst. Code § 215.5(i)). Currently these can be found at http://

www.courts.ca.gov/1271.htm. 

Practice Tip:  

The fact that an order issued by a court was not issued on those forms shall not, in and of itself, make 

the order unenforceable (See, Welf. & Inst. Code § 215.5(i)). 

G. Once a Restraining Order is Issued 

When a family or juvenile law domestic violence protective order is issued, the restrained person must relin-

quish his or her firearms (Cal. Rules of Court, rule 5.495(a)). 

The order must be served, and law enforcement must be notified. The notice occurs by transmitting a copy to 

a local law enforcement agency for entering into the California Law Enforcement Telecommunications System 

(CLETS). 

Any willful and knowing violation of a restraining order shall be a misdemeanor punishable under Penal Code 

§ 273.65. 

 

XV.Parentage 

A. Background 

The ICWA defines “parent” as 1) any biological parent or 2) any Indian person who has lawfully adopted an 

Indian child, including adoptions under tribal law or custom. It does not include an unwed father where pater-

nity has not been acknowledged or established (25 U.S.C. § 1903(9)). The BIA Guidelines provide that an un-

http://www.courts.ca.gov/1271.htm.
http://www.courts.ca.gov/1271.htm.
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wed father only needs to take “reasonable steps” to establish or acknowledge paternity, which may include 

simply acknowledging paternity or DNA testing (BIA Guidelines § A.2). 

Under state law, a person must have a legally-recognized “parent child relationship” (“presumed” parent sta-

tus) in order to have the rights, privileges, duties, and obligations of a parent towards that child (See, Fam. 

Code § 7601(b)). 

This means that, unless and until the parent obtains the above legal status, the following cannot occur (a non

-exclusive list): 

1. Rights:  

a. Custody of the child (See, Welf. & Inst. Code§ 361.2) 

b. Participate in the hearing. 

c. Request transfer of the proceedings. 

d. Request for reunification services (See, Welf. & Inst. Code § 361.5(a)) 

2. Responsibilities:  

a. Child support. 

b. Duty to protect and care for. 

The Legislature has declared that the state has a compelling interest in establishing the paternity of all chil-

dren, for reasons including child support and family medical history (Fam. Code § 7570(a)). But it is important 

to keep in mind that “presumed” parent status signifies a legal status. Biological parenthood does not legally 

equate with “presumed” parent status. A biological parent might not qualify as the “presumed” parent. The 

“presumed” parent might not be the biological parent (See, Fam. Code § 7601(a)). For this reason, it is critical 

to determine parentage early in the proceedings. 

B. The Different Types of “Parents” 

i. “Alleged” Parent 

1. The person alleged to be a parent to the child could be a man who might be the father of the child 

but whose biological paternity has not yet been established or who has not yet achieved pre-

sumed father status (See, In re Zacharia D. (1993) 174 Cal.App.4th 808). 

2. Alleged parents’ rights and participation in the dependency proceedings are limited. The alleged 

parent’s rights include: 

a. The right to notice of the hearings. 

b. The right to appear and request and prove the presumed parent status See, In re Joseph G. 

(2000) 83 Cal.App.4th 712). (The person is appointed counsel for this purpose.) 

Practice Tip: 
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Some courts are hesitant to appoint an attorney for an alleged parent. However, given the complexity 

of parentage and the legal ramifications of the determination, the alleged parent should have access 

to counsel (See, Fam. Code § 7605). 

Unless and until they gain “presumed” status, the alleged parent is not yet a “party” to the case. This 

means that the person would not be entitled to a copy of all the juvenile records and/or attend the 

hearing unrelated to the paternity issue. 

Practice Tip: 

This is important because oftentimes the social services agency will include allegations in the petition 

and/or request restrictions on an “alleged” parent. Such a practice is improper. If the person qualifies 

as a “presumed” parent, then the person should be raised to that status without delay so that the 

court can proceed on that basis. 

If the person would not qualify as a “presumed” parent, then the person has no rights or responsibili-

ties over the child. The person has no legal duty of support or care for the child. So no dependency 

jurisdiction can be taken based on the care (or lack thereof) of the child (See, In re Zacharia D. (1993) 

174 Cal.App.4th 808). The person is not a party to the action and the court lacks the jurisdiction to 

make any orders over the person. 

ii. “Biological” Parent 

1. The status applies where the person has been biologically/genetically linked to the child. 

2. A biological parent determination does not require DNA testing – it can be based on testimony, 

declarations, and/or statements of alleged parents (Cal. Rules of Court, rule 5.635(e)(3)). 

3. However, mere biology does not provide the person with presumed parent status or its related 

rights and responsibilities. A biological parent’s rights are limited to notice of the hearing and the 

right to request and prove presumed parent status. 

4. The court can, but does not have to, give a biological parent reunification services (See, Welf. & 

Inst. Code 361.5(a)). 

5. The biological parent’s family members are considered “relatives” of the child (See, Welf. & Inst. 

Code § 361.3(c)(2)). 

iii. “Presumed” Parent 

1. A person is presumed to be the child’s “natural” parent where the person meets the conditions 

set forth in Family Code § 7611. A presumed parent may be established if:  

a. The child is born while the parents were married (or thought they were married),  

b. If the parents married or attempted to marry after the child’s birth and the presumed par-

ent either consents to being named on the birth certificate or agrees or is ordered to pay 

child support, or  
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c. The presumed parent receives the child into his or her home and openly holds out the 

child as his or her own. 

2. Again, “presumed”/“natural” does not mean “biological.” A biological parent might not qualify as 

the “presumed”/”natural” parent. The “presumed”/”natural” parent might not be the biological 

parent. 

iv. “Kelsey S.” Parent 

1. This status was created in the case of Adoption of Kelsey S. (1992) 1 Cal.4th 816. There the court 

recognized an unwed biological father’s right to assert parentage over a child when he was pre-

vented (by the mother or a third person) from asserting his rights sooner. A “Kelsey S.” father is 

given the same rights as a presumed father. 

2. However, to qualify for this status, the father must promptly “come forward and demonstrate a 

full commitment to his parental responsibilities – emotional, financial, and otherwise.” In other 

words, if the father knew or should have known of the child’s existence and chose not to pursue 

his claim (due to conflict with the mother or otherwise), then he would not likely qualify under 

this status. 

v. “Adjudicated” Parent 

1. The status applies where there is a judgment of paternity – usually a child support order. The sta-

tus does not necessarily equate with a finding of biology, as the court child support orders are 

often made on a default basis. And the status does not itself serve as a basis for becoming eligible 

for “presumed” status (See, Fam. Code § 7611). But it does rebut another person’s claim for pre-

sumed status (See, Fam. Code § 7612(c)). 

2. An adjudicated parent’s rights are that of a biological parent (see above). 

3. The judgment of paternity can be set aside if the person is not the biological father. However, in 

order to do so, a petition must be made, on the earlier of:  

a. Within two years of the date he knew that there was a judgment against him, or  

b. Within two years of the date he knew or should have known of the existence of the action 

to adjudicate his paternity (Fam. Code § 7646(a)). 

C. DNA Testing 

The person can request a genetic paternity test if there is not already a paternity judgment in favor of anoth-

er parent. 

Family Code provisions on paternity testing538 are applicable only where the issue of paternity is unresolved 

and no final judgment of paternity has been entered. 

Practice Tip: 
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The alleged parent can attempt to obtain authority to access the child and submit to genetic testing at 

his own expense. This cannot be done without court authorization. There are a number of reasons 

that the child’s biology might be important beyond the “presumed” parent status determination – for 

example, tribal membership eligibility, medical history, etc. 

 

XVI.Transfers to Tribal Court 

A. Petition to transfer 

Child’s tribe can petition for a transfer to tribal court at any stage of the proceedings. 

See 25 U.S.C. §1911(b), WIC §305.5, and CRC 5.483(d)(1) 

 

B. Transfer can be mandatory or presumptive 

Time limits for early stages of proceedings have been relaxed by the new BIA regulations (and updated guide-

lines). 

§305.5 and CRC 5.483 require transfer if the child is a ward of the tribal court or if the child is domiciled or 

resides on the reservation of the tribe with exclusive jurisdiction. Child’s domicile follows custodial parent. 

Presumptive transfers are required unless good cause to deny transfer is found. 

C. Circumstances to deny 

i. One or both parents object, which serves as an automatic veto (§1911 and WIC §305.5). 

ii. Tribe does not have a tribal court or adjudicatory body as defined in §1903. 

iii. Tribal court denies transfer 

iv. Good cause to deny 

v. 12 year old (or more) child objects 

D. Good cause 

Good cause can be based on hardship for witnesses or other parties if technological arrangements cannot be 

made. 

Good cause cannot include the perceived inadequacy of tribal court or tribal social institutions. 

Previously, the court could find food cause if the case was at an “advanced stage,” but waiting until after reu-

nification services have failed was not, in and of itself, sufficient. 

Concerns that tribal court might modify a ruling or counsel will not be appointed for parties are an attack on 

the sufficiency of the court. 
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XVII.Procedural Issues 

A. Membership 

CRC 5.482 requires the agency to assist Indian children in obtaining membership or navigating the enrollment 

procedure. 

Membership decisions still are exclusively decided by the tribe or tribes 

Court cannot substitute its judgment for the tribe and decide if a child’s prognosis for membership is good. 

Remember the language of §1903(4): Indian child is either a member, or is eligible for membership and is the 

biological child of a member. 

 

B. Intervention 

Intervention is not defined in ICWA 

Code of Civil Procedure §387 defines intervention as someone who has an interest in the litigation and can 

examine witnesses, file pleadings, and otherwise be deemed a party. 

The ICWA allows tribes the right to both discovery and disclosure of documents. In the past, issues arose 

when tribal representatives could not copy documents or be served when new papers were filed. 

Best practice is to exert right to intervene (not requested by motion) and include a demand for discovery in 

Notice of Intervention. 

C. Burden of proof in ICWA cases 

i. Foster care placement: clear and convincing (75%) 

ii. Termination of parental rights: beyond a reasonable doubt (98%) 

iii. Both require testimony from a Qualified Expert Witness 

D. Active Efforts 

Regular dependency cases require the agency to offer reasonable services designed to correct or remove the 

condition that led to removal or court supervision. 

In ICWA cases, the standard requires the agency to demonstrate Active Efforts were made and provided re-

medial services and rehabilitative programs designed to prevent the break-up of the Indian family, and that 

they were unsuccessful. 

Active Efforts is decided on a case-by-case basis 

Takes into account the prevailing social and cultural values of the Indian child’s tribe. 
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Bypassing services to parents for prior (unsuccessful) cases is arguably a violation of Active Efforts. 

E. Bypass of Services 

The bypass list is found in WIC §361.5 

Bypass usually occurs at disposition, but it can be requested in jurisdiction/disposition report, or even in a 

motion for early termination of services. 

§361.5 is inconsistent with §361.7 (Active Efforts) 

F. Invalidation 

Invalidation is a reversal of the entire court case for violating the ICWA 

Not every violation causes invalidation, and not every party can raise invalidation. 

 

XVIII. Tribal Customary Adoption (§366.24) 

The caseworker will encourage the tribe to assist in the early identification of an appropriate permanent 

placement for the child and will place the child with the tribe’s identified resource unless there is an identi-

fied safety threat with the placement resource. 

Procedures: Assessment and Concurrent Planning Process 

 The concurrent planning starts at the beginning of the case and needs to be continuously assessed 

with the child, parents and caregivers during visits with social workers per MMP Division 31-320 and SB 794, 

Another Planned Permanent Living Arrangement (APPLA) legislation. 

 When it has been determined that child welfare services are to be provided the social worker shall:  

1. Complete an assessment. -- An assessment is completed for each child for whom child welfare services 

are to be provided, and includes gathering and evaluating information relevant to the case situation and 

appraising case services needs.  

a) In the case of an Indian child, the assessment shall include Active Efforts as specified in Sections 31

-135.23 and 31-420.3. The assessment shall include information received from the child's tribe, 

the child's extended family and Indian service providers regarding the resources available to the 

child and the family. Additionally, in appraising the case service needs the social worker shall con-

sider the child's tribe placement and permanency preferences when removal is necessary.  

2. Determine the case plan goal. -- When determining the case plan goal, the social worker shall consider 

the following order of priority for services:  

a) Family maintenance services - In order to maintain the child in his/her own home, when the pro-

tective needs of the child can be met. In the case of an Indian child, family maintenance services 

shall include Active Efforts to provide remedial services and rehabilitative programs to prevent the 
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breakup of the Indian family as described in Section 31-135.23.  

b) Family reunification services - If the family potentially can be successfully reunified within the time 

limits specified in WIC §16507 and 16507.3. In the case of an Indian child, family reunification ser-

vices shall include Active Efforts to provide remedial services and rehabilitative programs to pre-

vent the breakup of the Indian family as described in Section 31-135.23. If the child is placed out 

of home and is receiving family reunification services, the case plan shall have two tracks:  

i. The family reunification track, which consists of services described in WIC §16501(h).  

ii. The concurrent services track, which identifies the child's permanency alternative and the 

services necessary to achieve legal permanence should family reunification fail. 

c) Permanent placement services - Only when there are no feasible means of maintaining or reuniting the 

child with his/her parent(s)/guardian(s).  

i. When the child has been detained and one or more of the following circumstances exist, the so-

cial worker may recommend permanent placement services.  

1) The whereabouts of the parent(s)/guardian(s) is unknown.  

2) The parent(s)/guardian(s) is suffering from a mental disability that renders him/her incapa-

ble of utilizing family reunification services.  

d) When the child is detained, and one or more of the following circumstances exist, the social worker must 

recommend permanent placement services, unless the court finds, by clear and convincing evidence, that 

reunification is in the best interests of the child.  

i. The child or sibling of the child had been previously adjudicated a dependent as a result of physi-

cal or sexual abuse; had been removed from the custody of the parent(s)/guardian(s); had been 

returned to the custody of the parent(s)/guardian(s); and has again been removed due to addi-

tional physical or sexual abuse.  

ii. The parent(s)/guardian(s) of the child has caused the death of another child through abuse or ne-

glect.  

iii. The child is under the age of five and has come under court jurisdiction due to severe physical 

abuse as specified in WIC §300(e).  

iv. The child has come under court jurisdiction due to severe sexual abuse (WIC §361.5(b)(6)) or se-

vere physical abuse (WIC §361.5(b)(6)) inflicted upon the child, a sibling or half-sibling.  

v. The parent(s)/guardian(s) is incarcerated or institutionalized and the social worker has determined, based 

on the criteria specified in WIC §361.5(e)(1) that permanent placement services are appropriate.  

vi. The parent or guardian of the minor has advised the court that he or she is not interested in receiving 

family maintenance or reunification services pursuant to WIC §361.5(b)(13).  
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 For more information on Assessment and Case Planning Procedures in permanent placement services, 

please refer to the Division 31-201- CALIFORNIA-DSS-MANUAL-CWS. 

Tribal Customary Adoption (TCA) is an adoption that takes place under the laws, customs or traditions of the 

Indian child’s tribe. It is a culturally appropriate means of achieving permanency for an Indian child.  Unlike 

conventional adoption, there is no requirement for termination of parental rights, which is often in conflict 

with tribal beliefs and values. TCA becomes a permanency plan option for every Indian child as soon as the 

Tribe identifies the child as an Indian child. As soon as concurrent planning begins, social workers must con-

sult with the Tribe 1) to inform them that TCA is a permanency plan option and 2) to determine whether TCA 

is an appropriate permanency plan for this child. Only the Tribe can choose TCA as the permanency plan, 

and it can do so at any time after disposition. 

If the tribe chooses TCA as the preferred permanency plan, the process can proceed after the court has or-

dered TCA.  

The tribe takes the lead in the next steps when identifying TCA as an option:  

The tribe has 120 days to complete a home study, background checks, and issuing and filing the TCA or-

der, though the home study and background checks can and should be done or underway before this 

point.  

The home study has to be completed before the TCA is written.  

The tribe can request a continuance if these things are not completed within the 120 days.   

Once the TCA order is written and filed, the law requires the tribal order to be recognized by the state 

court (afforded full faith and credit).  Once the order is recognized, the TCA placement can occur.   

The prospective adoptive parent(s) are responsible for filing the adoption petition. Once the adoptive 

parents do so, the finalization hearing will be set. The adoption will be finalized at the hearing and the 

dependency terminated. 

Additional information about tribal authority on TCA’s:  

A tribe does not have to formally intervene in a case for TCA to be considered as a permanency option.  

Tribes are not required to choose TCA as a permanency option.  

Tribes do not have to commit to TCA until the 366.26 hearing. 

If TCA is selected as a permanent plan, tribes have 120 days to submit the TCA order; if they do not, the 

court has the discretion to choose another plan.  

Only the tribe can choose TCA. 

The tribe issues the TCA order, not the state court.  

Tribal Customary Adoption orders are entitled to receive full faith and credit (formal recognition and en-

forcement) by the state court.. 
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TCA Summary 

i. A new permanency option that is more consistent with tribal beliefs and values. 

ii. Allows for adoption of an Indian child without termination of parental rights. 

iii. Instead of mandatory provisions of state law, TCA occurs according to tribal laws, customs, and traditions. 

iv. Only available when the tribe agrees 

v. Only available in dependency cases in California 

vi. Only available for children from federally-recognized tribes 

vii. Concurrent permanency track  

 

XIX. BIA Regulations and Guidelines 

1979 Guidelines have been updated and then were revised by rulemaking 

BIA issued federal rules on ICWA on June 14, 2016 

1. BIA Rules (25 CFR 23) were effective on December 12, 2016 

2. Difference between federal rules and state law 

3. Preemption of state law by federal law 

4. Old guidelines (1979) were updated, then superseded by new BIA guidelines issued in December 

2016. 

BIA guidelines do not supersede California law 

1. BIA regulations might 

2. Guidelines are persuasive authority, and federal agency is given deference. 

3. But rulemaking – federal rules arguably preempt California’s state law 

4. Identify inconsistencies between state and federal laws 

5. Subject areas 

a. Active Efforts 

b. Application of law 

c. Consent 

d. Delinquency cases 

e. Determination of Indian status 
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f. Eligibility for more than one tribe 

g. Emergency proceedings 

h. Inquiry 

i. Jurisdiction 

j. Notice 

k. Placement preferences 

l. Qualified Expert Witness 

m. Transfer 

n. Voluntary proceedings 

v. BIA Reg. 23.2 vs. WIC §361.7 

The new regulations include a definition of Active Efforts that gives 11 examples, including the following: 

1. Identifying appropriate services and helping parents overcome barriers including actively assisting 

parents in obtaining such services. 

2. Taking steps to keep siblings together whenever possible 

3. Identifying, notifying, and inviting tribal reps to participate in providing support and services to 

Indian child’s family and in family team meetings. 

4. States that what constitutes “Active Efforts” be addressed on a case by case basis but unlike BIA 

ICWA Regulation §23.2, does not list examples. 

5. Similar social and cultural component 

6. California state law could be revised to more closely align with the new regulation. 

ii. California variations (examples) 

1. BIA Reg. 23.2 

a. Under the definition of child custody proceedings, the regulation clarifies there may be 

multiple “proceedings” within a single case, such a “proceeding” to determine foster care 

placement and a separate “proceeding” to terminate parental rights. 

2. WIC §224.1(d) 

a. California law currently requires ICWA notice for each “hearing”, but under the new regu-

lation formal ICWA notice would be required only for each separate “proceeding”. 
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I. Essential Knowledge of California Indian Tribes and History  

A. California Indian Tribes  

As of January 2018, tribal communities in California were subjected to religious, federal, state and local poli-

cies that sought to eliminate tribal people, culture, and communities. From the conversion practices of the 

Catholic missionaries to the militias reimbursed for killing Indians, tribal communities in California have sur-

vived horrific histories. 

There are 573 federally-recognized Indian Tribes in the United States.  The 2010 U.S Census reports that 

there are 308.7 million people in the United States. Of that, 2,932,248 are American Indian and/or Alaska Na-

tive (AI/AN) alone and 5,220,579 AI/AN in combination with another race. The 2010 U.S. Census reports that 

in California, there are 362,801 AI/AN alone, and 723,225 AI/AN in combination with another race.  This pop-

ulation includes American Indians that are from California tribes as well as those from tribes from other 

states.  There are 109 federally recognized tribes are indigenous to California.   Federal policies such as the 

Relocation Act targeted Indians residing on reservation lands for relocation for job training programs in large 

U.S. cities.   
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Generally, California tribal histories are comprised of several eras:  

1) Prior to the Catholic Mission System Era,  

2) Mission System Era,  

3) End of the Catholic Mission System,  

4) Prior to the Gold Rush Era,  

5) Gold Rush Era, California enters the Union,  

6) Termination Era, and  

7) Self-Determination Era. 

 

1. Prior to the Catholic Mission System 

According to anthropologists, California was populated by Native 

Americans for at least 19,000 years.  Humans in this area dated 

back to 50,000 years.  Tribal origin stories cite tribal presence 

since time immemorial.   

Before European settlement, California had more than 500 “tribelets” speaking about 300 dialects of at least 

100 languages.  The diversity of dialects required knowledge of multiple languages in order to engage in so-

cial interaction and trade.  California Indians were also engaged in trade with the Russian American Company 

(RAC) established in Fort Ross, California. In those times they sailed the Pacific seas in competition with the 

Hudson Bay Company in search of fur.  While the Russians were at Fort Ross, they interacted with the 

Kashaya Pomos from the Fort Ross area.  When the RAC finally left after being at Fort Ross for 30 years, they 

took with them Kashaya wives and children.   

Tribal food staples included acorn “mush,” salmon, deer, elk, and rabbit.  Much of the traditional foods of 

California Indians are scarcely available in the modern era.  Plant materials for cultural arts such as basket 

weaving have been heavily damaged by pesticides and are unsafe, inaccessible due to private property rights.    

2. Catholic Mission System Era 

It is estimated that there were 310,000 natives in California prior to the Mission System. The conservative 

estimation of the pre-contact population of California Indians is 350,000. However, today some scientists ar-

gue that the pre-contact populations was likely in the millions. The high death rate and low birth rate among 

the California Indian population was attributed to psychological abuse, forced labor, changed diet, foreign 

disease, poor living conditions and inadequate sanitation systems.  

The Catholic Missions were intended to operate for a limited number of years to establish primary settle-

ments in California and to bring civilization to the Indian people.  At the end of the mission program, the mis-

sion property and operations were to be turned over to the Indian people.  The social infrastructure devel-

oped within the Mission System was to engage the California Indians in religious conversion and forced labor 

to construct the Missions and produce Mission products.   Indian people worked 30-40 hours/week within 
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the Missions.  Products from the Missions included grains, vegetables, dairy products, fruit, wine, beeswax 

products (i.e. candles), leather tooling (i.e. saddles, bridles).  The income generated from trade supported the 

operation of the Mission. 

3. End of the Mission Era 

The Mission Period lasted until 1832, when Mexico, having taken over California from Spain 10 years earlier, 

secularized the missions, and began doling out the vast mission holdings to political favorites, wealthy peo-

ple, and cronies of the governors of California.  These "land grants" were called ranchos, and many of the In-

dian people living in the Missions had little choice but to stay on and work for the new land owners. 

4. Pre-Gold Rush Era 

Prior to the Gold Rush era, the economic structure of California consisted of few Spanish landholders who 

controlled Indian workers who tended to mines, animals and agriculture.  Indians gained basic necessities 

and wealth through trading, raiding or working on the Ranchos.  During this era, Indians outnumbered non-

Indians 10 to 1.  Consequently, some tribal villages remained intact in the Sierra foothills and the northwest 

region (the richest gold bearing areas of California). 

5. Gold Rush Era, California enters the Union 

In January of 1848, Indian and non-Indian workers discovered gold while building Sutter’s sawmill in Coloma 

Nisenan country.  Sutter was the federal Indian subagent.  He indentured the Yalisumni Nisenan Indians and 

signed a 20-year lease to the Nisenan property with the exclusive right to cultivate land, cut timber and build 

a saw mill. 

From 1848 – 1857, it is estimated that 23.3 million ounces of gold was mined in California. The value of the 

gold at 1998 prices would have been $6.9 billion or $285/ounce.  Gold mining practices had a devastating im-

pact on the California environment.  Liquid mercury was used in sluices to combine with gold and gold laden 

materials which would sink to the bottom as water and sand passed through the sluice. More than 100 tons 

of mercury was dug up for use in the gold rush.   7,000+ tons of mercury was lost in local rivers during this 

time. (One gram of mercury in a lake violates modern federal health standards.)  250 million cubic meters of 

mercury laden sediment from the Gold Rush have filled the San Francisco Bay. 

Due to the mission system and gold rush waves of genocide, by 1850, non-Indians outnumbered Indians 2 to 

1 in California.  At this time, the population was no longer predominately Spanish but instead largely Ameri-

can settlers. Unlike the Spanish landholders, the American gold miners were not solely dependent on Indian 

labor in the mines.  Native subsistence lifestyles were ending due to the impact upon the environment.   

Indians were forced into the American economy but were not treated fairly. Indians paid for food, mining 

clothes and other goods with an “equal weight” in gold.  Traders created the Digger Ounce using a lead slug 

that outweighed the standard weights. Indians were paid wages in liquor. Indians constituted more than half 
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of the miners in some mines of more than 4,000 miners. Indian women worked in the mines as well.  Prosti-

tution by Indian women increased as Indian mining earning power decreased. Forced prostitution was ram-

pant. Indians were able to survive as part of the consumer market, which changed subsistence traditions to 

commercial crafts. 

In 1851, the Barbour Commissioners, a federal delegation, was sent to California to negotiate eighteen trea-

ties with California Indian Tribes.  7.5 million acres were set aside in the treaties for California tribes.  The 

treaties were never ratified and put under Injunction of Secrecy until 1905.  This left many of the California 

Indian communities landless, with no claims to Mission lands as guaranteed in the Treaty of Guadalupe Hidal-

go and the loss of their homelands under early Land Claims Acts of the first California legislature.   

The early laws of California subjected Indians to many atrocities including indentured servitude, targeted ex-

termination and child abduction. From 1848 – 1870s, more than 10,000 Indians were forced into indentured 

servitude, 4,000 were children.  Boys sold for $60, girls sold for $200.   From 1850 – 1865, the Act for the 

Government and Protection of Indians and related amendments, facilitated removal of Indians from their tra-

ditional lands, separating at least a generation of children and adults from their families, languages and cul-

tures.  Laws governing indentured servitude made it easy to kidnap and sell Indian children.  Vagrant Indians 

could be by hired out to the highest bidder at public auction, if no bail was produced by the Indian.  Early 

laws also prohibited Indians from testifying against non-Indians in court. In addition, during 1851-1859, Cali-

fornia Governors ordered local sheriffs to organize settlers to conduct expeditions to murder Indians. Twenty

-seven laws were passed by the California legislature to implement the militia organization and payments. 

The total claims submitted by the expeditions amounted to $1,293,179.20. 

In 1906, after the expiration of the Injunction of Secrecy applied to the Unratified Treaties, the U.S. Congress 

adopted the Appropriation Acts (also termed the Rancheria Acts) to set aside funds to buy land and put the 

land into Trust for landless California Indians. Eighty-two (82) Rancherias were put in Trust pursuant to these 

set asides. 

6. Termination Era 

During the Termination Era (1953-1968 ), federal policies were enacted aimed at terminating federal respon-

sibility toward Indian Tribes and assimilating Indian people. In 1953, the House Concurrent Resolution 108 

proposed ending Indians status as wards of the United States.  Federal benefits and services to certain tribes 

were stopped and their reservations were forcibly dissolved, and more than 100 tribes were terminated 

through foreclosures on properties by banks.   

Public Law 83-280, adopted by Congress in 1953, is a federal statute that transferred federal criminal jurisdic-

tion and authorized some civil adjudicatory jurisdiction over matters arising on tribal lands to state courts.  

Prior to this transfer, state courts had no jurisdiction over matters arising on tribal lands. Application of state 

civil regulatory laws is prohibited.     
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In 1956, the Indian Relocation Act (also termed as Public Law 959 or the Adult Vocational Training Program), 

encouraged Indians to leave the reservations to obtain work in urban areas with no training, no services 

offered for those living off-reservations (i.e. health), and no support groups (e.g. extended families and rela-

tives) in urban areas. Relocation further broke Indian families apart. Poverty was a reason used for removing 

Indian children from their homes and placing them with more affluent white families.  

7. Self-Determination Era 

After the late 1960s, the Self-Determination Era gave Indian tribes opportunities to manage their own local 

government and issues. The Self-Determination and Education Act of 1975 (PL-93-638) required federal agen-

cies to permit qualifying tribes and Indian organizations to administer the federal government’s Indian pro-

grams on the reservations (i.e. education, social services, health clinics, etc.).  Despite these opportunities to 

strengthen tribes, the contract process was controlled by the BIA’s rules and regulations, which challenged 

tribal sovereignty. Nonetheless, this was the time of great Indian activism and advancements in education, 

economic, and religious freedom rights for Indians. 
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7 Essential Understandings for California Indian History and Culture 
By the California Indian Museum and Cultural Center 

http://www.cimcc.org 
 

Essential Understanding 1 
There is great diversity among the 150 + tribes of California in their languages, cultures, histories and govern-
ments. Each tribe has a distinct and unique cultural heritage that contributes to modern California. 
 
Essential Understanding 2 
There is great diversity among individual American Indians as identity is developed, defined and redefined by 
many entities, organizations and people. There is a continuum of Indian identity ranging from assimilated to 
traditional and is unique to each individual. There is no generic American Indian.  
 
Essential Understanding 3 
The ideologies of Native traditional beliefs and spirituality persist into modern day life as tribal cultures, tra-
ditions and languages are still practiced by many American Indian people and are incorporated into how 
tribes govern and manage their affairs. Additionally, each tribe has their own oral history beginning with their 
genesis that is as valid as written histories. These histories pre-date the “discovery” of North America.  
 
Essential Understanding 4 
There were many foreign, state and federal policies put into place throughout American history that have 
impacted California Indian people and shape who they are today. Much of Indian history can be related 
through several major policy periods. Examples: Mission Period, The Gold Rush Allotment Period, Boarding 
School Period, Termination and Self-determination  
 
Essential Understanding 5 
Reservations are lands that have been reserved for tribal use through treaties and were not “given” to them. 
The principle that land should be acquired from the Indians only through their consent with treaties involved 
three assumptions:  

I.  That both parties to treaties were sovereign powers.  
II.  That Indian tribes had some form of transferable title to the land.  
III.  That acquisition of Indian lands was solely a government matter not to be left to individual colonists.  

 
Essential Understanding 6 
History is a story and most often related through the subjective experience of the teller. Histories are being 
rediscovered and revised. History told from an Indian perspective conflicts with what most of mainstream 
history tells us.  
 
Essential Understanding 7 
Under the American legal system, Indian tribes have sovereign powers, separate and independent from the 
federal and state governments. However, the extent and breadth of tribal sovereignty is not the same for 
each tribe.  
 
 
 
 

http://www.cimcc.org
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Table of Acronyms 
Acronym Title 
AAP Adoption Assistance Program 

ACIN All County Information Notices, California Department of Social Services 

CACI Child Abuse Central Index 

CBC Criminal Background Check 

CCLD California Community Licensing Division 

CDSS California Department of Social Services 

CHRI Criminal History Record Information 

CPS Child Protective Services 

DOJ Department of Justice, CA DOJ = California Department of Justice, US DOJ = United States Depart-
ment of Justice 

ICPFVP Indian Child Protection and Family Violence Prevention Act 

ICWA Indian Child Welfare Act 

NACSA Native American Child Safety Act 

NIJC National Indian Justice Center 

OJS Office of Justice Services 

ORI Originating Agency Identifier 

OTA Office of Tribal Affairs, California Department of Social Services 

QEW Qualified Expert Witness 

TAH Tribally Approved Home 

TAP Tribal Assistance Program, US Department of Justice 

TCA Tribal Customary Adoption 

TCAO Tribal Customary Adoption Order 

TPR Termination of Parental Rights 

TCP Tribal Consultation Policy 

TSH Tribally Specified Home 

WIC California Welfare and Institutions Code 
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Essential Knowledge: Indian Tribes of California and the Indian Child Welfare Act, 

I. INTRODUCTION 

 On October 15, 1978, the Indian Child Welfare Act, Public Law 95-608 (ICWA), was passed into law by 

the U.S. Congress to remedy the harms of inconsistent federal policies concerning Indian tribes.  The legisla-

tive history of the ICWA cites the constitutional authority of Congress to exercise broad legislative powers in 

Indian affairs.  It describes that in exercising its authority, Congress recognizes a solemn responsibility to pro-

tect and preserve Indian tribes and their resources.  Additionally, the legislative history references studies 

conducted in 1969 and 1974 by the Association on American Indian Affairs (AAIA) indicating approximately 25

-35% of all Indian children were separated from their families and placed in foster homes, adoptive homes or 

institutions.  The legislative history states, “[t]he wholesale separation of Indian children from their families is 

perhaps the most tragic and destructive aspect of American Indian life today.”   

According to California’s Assembly Bill 3176 (2018), WIC §224 (1), “There is no resource that is more 

vital to the continued existence and integrity of Indian tribes than their children, and the State of California 

has an interest in protecting Indian children who are members or citizens of, or are eligible for membership 

or citizenship in, an Indian tribe. The state is committed to protecting the essential tribal relations and best 

interest of an Indian child by promoting practices, in accordance with the federal Indian Child Welfare Act of 

1978 (25 U.S.C. Sec. 1901 et seq.), and other applicable state and federal law, designed to prevent the child’s 

involuntary out-of-home placement and, whenever that placement is necessary or ordered, by placing the 

child, whenever possible, in a placement that reflects the unique values of the child’s tribal culture and is best 

able to assist the child in establishing, developing, and maintaining a political, cultural, and social relationship 

with the child’s tribe and tribal community.” 

The mission of the ICWA is to protect Indian children from arbitrary removal from Indian families by 

establishing minimum federal standards for state courts and agencies to follow in state court proceedings 

involving an Indian child. The ICWA was designed to protect the continued existence and integrity of Indian 

tribes and to preserve the interest of the United States, as a trustee, for Indian children who are members of 

or are eligible for membership in an Indian tribe. It is also designed to maintain Indian cultural integrity by 

returning jurisdiction over certain Indian child custody matters to Indian communities.  

II. AMERICAN INDIAN CULTURES AND VALUES 

 Although labeled collectively for legislative purposes, American Indian cultures are incredibly diverse. 
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One cannot make meaningful generalizations of American Indian cultures and the tribal structures repre-

senting those cultures.  However, the following premises are essential to a basic understanding of most 

American Indian cultures. 

 First, there is a symbiotic relationship between tribes and their children. Tribal cultures communi-

cate traditions to their children in a variety of ways: day to day activities, ceremonies and "stories" shared by 

elders, and unique familial relationships involving extended families. Therefore, the participation of children 

in the culture/community is essential to the perpetuation of the culture, the development of the child's 

American Indian identity and involves a broad spectrum of activities. These activities include participation in 

daily life, extended family visits involving the exposure of the child to knowledge of a group larger than a 

"nuclear" family, ceremonies occurring throughout the seasons, and the activities of the tribe as a living com-

munity. 

According to AB 3176, WIC § 224 (c), an Indian child’s tribal membership is determined by an Indian 

tribe and meets the following requirements:  

The “Indian child” is an unmarried person, who is under the age of 18 years, is either  

a member or citizen of an Indian tribe or eligible for membership or citizenship in an Indian 

tribe and a biological child of a member or citizen of an Indian tribe shall constitute a sig-

nificant political affiliation with the tribe and shall require the application of the federal 

Indian Child Welfare Act of 1978 and other applicable state and federal law to the proceed-

ings.” 

 Second, tribes traditionally practice child-rearing within an extended family structure consisting of 

relatives, friends, elders, and others in the community. The nuclear family unit is not the focal point of 

American Indian social structures. Consequently, regular practices used by state child protection agencies 

may be inappropriate and even damaging to Indian children.  The ICWA offers protection from this potential 

harm. 

AB 3176, WIC § 224 (b) states, “In all Indian child custody proceedings, as defined in the federal Indian 

Child Welfare Act the court shall consider all of the findings contained in subdivision (a), strive to promote the 

stability and security of Indian tribes and families, comply with the federal Indian Child Welfare Act of 1978 

and other applicable federal law, and seek to protect the best interest of the child. Whenever an Indian child 

is removed from a foster care home or institution, guardianship, or adoptive placement for the purpose of 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

further foster care, guardianship, or adoptive placement, placement of the child shall be in accordance with 

the federal Indian Child Welfare Act of 1978 and other applicable state and federal law.” 

 Third, the Native child-community relationship perpetuates American Indian tradition, identity, and 

culture.  The survival of the relationship is essential to the survival of the culture as noted in ICWA §1901 

and AB 3176, "There is no resource more vital to the continued existence and integrity of the Indian tribes 

than their children."   

Therefore, AB 3176, WIC § 224 (2) states, “It is in the interest of an Indian child that the child’s mem-

bership or citizenship in the child’s Indian tribe and connection to the tribal community be encouraged and 

protected, regardless of whether the child is in the physical custody of an Indian parent or Indian custodian 

at the commencement of an Indian child custody proceeding, the parental rights of the child’s parents have 

been terminated, or where the child has resided or been domiciled.” 

III. THE BASIS FOR PROTECTIVE LEGISLATION: CONGRESSIONAL FINDINGS 

 Before the adoption of the ICWA in 1978, the AAIA studies conducted in 1969 and 1974 revealed that 

the removal of American Indian children from their families and communities had reached epidemic propor-

tions. The following selected statistics from the AAIA studies showed the scope of the Indian child removal 

phenomenon during those same years within California: 

California (1974 - 1975): 

8.1 of every 1000 Indian children were in foster care placement (compared to 3 of every 1000 

non-Indians in foster care). Foster placement of Indian children was 2.7 times that of non-

Indian children. 

38 of every 1000 Indian children were adopted (compared to 4.5 of every 1000 non-Indian 

children adopted).  Adoptive placement of Indian children was 8.4 times that of non-Indian 

children. 

Only four states during the AAIA 1969 and 1974 studies had records of the percentage of 

adopted Indian children who were adopted by non-Indians: Alaska (93%); California (92%); 

Montana (87%); and North Dakota (75%). Of the thirteen states involved in the research 

studies, 80% of all adopted Indian children were adopted before their first birthdays.   

Rates of foster placements with non-Indian families were 95% in Washington and Oregon, 93% 
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in California, 87% in Montana, and 75% in North Dakota. 

 Federal boarding-school programs compounded the effects of removal.  A 1971 BIA school census in-

dicated that 34,538 children lived in boarding schools away from their families and communities.  In the 

1930s, Navajo children were rounded up like cattle and shipped to boarding schools without notice to the 

families or the tribe.  Many of these children were taken from their homes to distant states for periods of 1-6 

years and registered under "American" names, making it difficult for parents or the tribe to locate the chil-

dren until they returned.  The remains of thousands of Indian children have never been reunited with their 

families and tribes. If and when the children returned, they had to be reacquainted with their languages, fam-

ilies, and communities.  

 Many Indian children were removed from their families and communities without due process by 

state social workers.   Many state social workers forced families relying on federal and state financial support 

to relinquish custody of their children under threat of losing welfare benefits. The social workers testified as 

"experts" that poverty on reservations was an obstacle to "proper" parenting.  They did not measure parental 

love and affection or cultural fulfillment as off-sets to poverty when determining proper parenting.  

 Additionally, many removals were due to caseworkers’ lack of knowledge about tribal cultures. Stand-

ard bases for removal of Indian children were neglect and emotional mistreatment because a biological par-

ent would leave her child with an extended family member for lengthy periods.  Indian parents commonly 

leave a child with relatives who shape the child’s tribal clan identity and further the child's cultural 

knowledge. However, social workers, unfamiliar with tribal child-rearing practices, found the practices unac-

ceptable under Anglo-American standards.  As the United States Supreme Court noted, “[a]n Indian child may 

have scores of, perhaps more than a hundred, relatives who are counted as close, responsible members of 

the family. Many social workers, uneducated in the ways of Indian family life or assuming them to be socially 

irresponsible, consider leaving the child with persons outside the nuclear family as neglect and thus as 

grounds for terminating parental rights.” 

 Not all grounds for removal were baseless. Some removals were due to a parent's alcoholism and/or 

drug addiction. However, the number of American Indian children removed from their homes due to alcohol-

ism was disproportionate to removals in non-Indian homes afflicted with alcoholism.  These combined assimi-

lative efforts eroded Native social structures. Fortunately, Congress acknowledged that “the states, exercising 

their recognized jurisdiction over Indian child custody proceedings through administrative and judicial bodies, 

have often failed to recognize the essential tribal relations of Indian people and the cultural and social stand-
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ards prevailing in Indian communities.” 

 Congress enacted the Indian Child Welfare Act, seeking to preserve American Indian cultures and to 

halt assimilative practices that targeted Indian children. The ICWA is intended to serve the “best interests of 

American Indian children and their tribes” by “maintaining American Indian children in homes that reflect 

their unique Native cultures and values.”  Congress announced that compliance with the ICWA is “in the best 

interest of an Indian child.”  

 Currently, AB 3176, WIC § 224 (d) states, “In any case in which this code or other applicable state or 

federal law provides a higher standard of protection to the rights of the parent or Indian custodian of an Indi-

an child, or the Indian child’s tribe, than the rights provided under the federal Indian Child Welfare Act of 

1978, the court shall apply the higher standard.” 

IV. THE INDIAN CHILD WELFARE ACT 

 The ICWA confers upon tribes’ exclusive jurisdiction over specific child custody proceedings in state 

courts that involve Indian children residing or domiciled on an Indian reservation unless authority is other-

wise vested in the state by existing federal law.  Absent reasonable cause, state courts must transfer such 

cases to the jurisdiction of the tribe: (1) absent objection by a natural parent, or (2) upon the petition of a 

natural parent, Indian custodian or the tribe.  All transfers are subject to declination by the tribal court.  An 

Indian custodian or the child's tribe has a right to intervene in the child custody proceeding at any time.  Vol-

untary consent for foster care placement or termination of parental rights must be in writing and recorded 

before a judge with competent jurisdiction. Approval must be certified in terms and consequences and un-

derstood by the parent or custodian and explained in a language known to them.  Any permission to termi-

nate parental rights given within ten days after the birth of an American Indian child is invalid. 

 In cases of termination of American Indian parental rights, the standard of proof is “beyond a reasona-

ble doubt,” rather than the “clear and convincing” standard for non-Indian parents.  Full faith and credit must 

be accorded to the public acts, records, and judicial proceedings of an Indian tribe about Indian child custody 

proceedings.  The ICWA allows tribal court judges to determine the placement which best serves the interests 

of American Indian children. These provisions include exclusive tribal court jurisdiction over "non-member" 

American Indian children residing or domiciled on the reservation. The provisions of the ICWA are intended 

to curtail unintentional or unconscious bias. 

 AB 3176 WIC § 224 (e) states, “Any Indian child, the Indian child’s tribe, or the parent or Indian custo-
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dian from whose custody the child has been removed, may petition the court to invalidate an action in an In-

dian child custody proceeding for foster care or guardianship placement or termination of parental rights if 

the action violated Section 1911, 1912, or 1913 of the federal Indian Child Welfare Act of 1978.” 

ICWA Protocol, Key Terms and Legal Definitions to be Aware of: 

 ICWA is a statute that requires state court and agency personnel to ask questions to determine 

whether ICWA applies to a case or situation involving an Indian child. ICWA includes many key terms that 

have legal definitions found in the federal statute as well as in the state implementation rules and regula-

tions. There are two questions to ask in determining whether ICWA applies: 

1. Does ICWA apply to this child?  

The first question asked is whether the child of concern is Indian (as defined by ICWA). ICWA should 

ideally be invoked before a child is removed from their home. AB 3176 states, “The court, county welfare de-

partment, and the probation department have an affirmative and continuing duty to inquire whether a child 

for whom a petition under Section 300, 601, or 602 may be or has been filed, is or may be an Indian child. The 

duty to inquire begins with the initial contact, including, but not limited to, asking the party reporting child 

abuse or neglect whether he or she has any information that the child may be an Indian child.”   

 Pursuant to AB 3176, WIC §224.1 (a) states, “Unless the context requires otherwise, the terms 

“Indian,” “Indian child,” “Indian custodian,” “Indian tribe,” “reservation,” and “tribal court” shall be defined 

as provided in Section 1903 of the federal Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).  
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25 U.S. Code § 1903 – Definitions 

 “Indian child.” An unmarried person who is 18 years of age or over, but under 21 
years of age, who is a member of an Indian tribe or eligible for mem-
bership in an Indian tribe and is the biological child of a member of an 
Indian tribe, and who is under the jurisdiction of the dependency 
court, unless that person or his or her attorney elects not to be con-
sidered an Indian child for purposes of the Indian child custody pro-
ceeding. All Indian child custody proceedings involving persons 18 
years of age and older shall be conducted in a manner that respects 
the person’s status as a legal adult.” 

  

“Indian child’s tribe.” 

  

As “the Indian tribe in which an Indian child is a member or citizen or 
eligible for membership or citizenship, or in the case of an Indian child 
who is a member or citizen of, or eligible for membership or citizen-
ship in, more than one tribe, the Indian tribe with which the Indian 
child has the more significant contacts.” 

  

“foster care placement.” Any action is removing an Indian child from his/her parent or Indian 

custodian for temporary placement in a foster home, institution, or the 

home of a guardian or conservator where the parent or Indian custodi-

an cannot have the child returned upon demand, but where parental 

rights have not been terminated. 

“termination of parental rights.” Any action is resulting in the termination of the parent-child relation-

ship. 

“preadoptive placement.” The temporary placement of an Indian child in a foster home or institu-
tion after the termination of parental rights, but before or instead of 
adoptive placement. 

“adoptive placement.” The permanent placement of an Indian child for adoption, including 

any action resulting in a final decree of adoption. 

“Indian” 

  

Any person who is a member of an Indian tribe or who is an Alaska Na-
tive and a member of a Regional Corporation as defined in section 
1606 of title 43. 

“Indian custodian” Any Indian person who has legal custody of an Indian childunder tribal 
law or custom or under State law or to whom temporary physical 
care, custody, and control has been transferred by the parent of such 
child; 

  

“reservation”  Indian country as defined in section 1151 of title 18 and any lands, not 
covered under such section, title to which is either held by the United 
States in trust for the benefit of any Indian tribe or individual or held 
by any Indian tribe or individual subject to a restriction by the United 
States against alienation; 

Although this definition does not refer to assimilation era Indian land 
allotments or Indian communities on trust land, such lands are consid-

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1137889805-1648459322&term_occur=3&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1323208187-1648459323&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1123393727-673524762&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1867078571-595568963&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1400538064-1282768774&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1867078571-595568963&term_occur=2&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-2042293267-595568976&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-2100368841-1648459321&term_occur=5&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1121892347-1648459326&term_occur=9&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/uscode/text/43/1606
https://www.law.cornell.edu/uscode/text/43/1606
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/18/1151
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-303871953-1648459320&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1323208187-1648459323&term_occur=1&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=25-USC-1137889805-1648459322&term_occur=9&term_src=title:25:chapter:21:section:1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
https://www.law.cornell.edu/uscode/text/25/1903
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Problems with the definition of an Indian child: 

There are numerous tribes not federally recognized, 

Tribes have had their federally recognized status terminated, often against their will, during the termination 

era and several have yet to regain federal recognition. 

The ICWA has not been recognized in Canada, concerning members of tribes who live on or near the U.S.-

Canadian border but are related to members of American Indian tribes. 

Additionally, many tribal membership rolls and the Bureau of Indian Affairs (BIA) information are out of date 

because of lengthy bureaucratic approval processes. Therefore, proof of tribal membership may be prob-

lematic. In such cases, the BIA may conclusively determine membership status and that determination 

may be inaccurate. 

 

AB 3176 addresses if an “Indian child” meets the definition through more than one tribe: 

Deference should be given to the tribe of which the Indian child is already a member or citizen unless oth-

erwise agreed to by the tribes. 

If an Indian child meets the definition of “Indian child” through more than one tribe because the child is a 

member or citizen of more than one tribe or the child is not a member or citizen but is eligible for 

membership or citizenship in more than one tribe, the court shall provide the tribes the opportunity 

to determine which tribe shall be designated as the Indian child’s tribe. 

If the tribes are able to reach an agreement, the agreed-upon tribe shall be designated as the Indian 

child’s tribe. 

If the tribes are unable to reach an agreement, the court shall designate as the Indian child’s tribe, the 

tribe with which the Indian child has the more significant contacts, taking into consideration all of the 

following: 

Preference of the parents for membership of the child. 

Length of past domicile or residence on or near the reservation of each tribe. 

Tribal membership of the child’s custodial parent or Indian custodian. 

Interest asserted by each tribe in the child custody proceeding. 

Whether there has been a previous adjudication with respect to the child by a court of one of the 
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tribes. 

Self-identification by the child, if the child is of sufficient age and capacity to meaningfully self-

identify. 

If an Indian child becomes a member of a tribe other than the one designated by the court as the Indian 

child’s tribe under paragraph (5), actions taken based on the court’s determination prior to the child’s 

becoming a tribal member continue to be valid. 

Does ICWA apply to the proceeding? 

This question is whether ICWA applies to the "child custody proceedings" in state court. ICWA includes re-

quirements that apply whenever an Indian child is the subject of: 

An involuntary proceeding; 

A voluntary proceeding that could prohibit the parent or Indian custodian from regaining custody of 

the child upon demand; and  

A proceeding involving status offenses if any part of the proceeding results in the need for out-of-

home placement of the child, including a foster-care, pre-adoptive, or adoptive placement, or ter-

mination of parental rights. 

An emergency proceeding. 

Under AB 3176, WIC §224.1 (d) (1) “Indian child custody proceeding” means a hearing during a juve-

nile court proceeding brought under this code, or a proceeding under the Probate Code or the Family Code, 

involving an Indian child, other than an emergency proceeding under Section 319, that may culminate in one 

of the following outcomes: 

Foster care placement: includes removal of an Indian child from his or her parent, parents, or Indian 

custodian for placement in a foster home, institution, or the home of a guardian or conservator, in 

which the parent or Indian custodian may not have the child returned upon demand, but in which 

parental rights have not been terminated. Foster care placement does not include an emergency 

placement of an Indian child pursuant to Section 309 as long as the emergency proceeding re-

quirements set forth in Section 319 are met. 

Termination of parental rights:  includes any action involving an Indian child resulting in the termi-



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

nation of the parent-child relationship. 

Pre-adoptive placement: includes the temporary placement of an Indian child in a foster home or 

institution after the termination of parental rights, but prior to, or in lieu of, adoptive placement. 

Adoptive placement: includes the permanent placement of an Indian child for adoption, including 

any action resulting in a final decree of adoption.” 

ICWA does not apply to: 

A tribal court proceeding; 

A proceeding regarding a criminal act that is not a status offense; 

An award of custody of the Indian child to one of the parents including, but not limited to, an award in 

a divorce proceeding; or 

A voluntary placement that either parent, both parents, or the Indian custodian has, of his or her or 

their free will, without a threat of removal by a State agency, chosen for the Indian child and that 

does not operate to prohibit the child’s parent or Indian custodian from regaining custody of the 

child upon demand. 

If a proceeding listed in paragraph (a) of this section concerns a child who meets the statutory defini-

tion of “Indian child,” then ICWA will apply to that proceeding. In determining whether ICWA ap-

plies to a proceeding, the State court may not consider factors such as the participation of the par-

ents or the Indian child in tribal cultural, social, religious, or political activities, the relationship be-

tween the Indian child and his or her parents, whether the parent ever had custody of the child or 

the Indian child’s blood quantum. 

If ICWA applies at the commencement of a proceeding, it will not cease to apply simply because the 

child reaches age 18 during the pendency of the proceeding. 

AB 3176, WIC §224.2, specifies if there is reason to know a child involved in a proceeding is an Indian 

child under any of the following circumstances:  

A person having an interest in the child, including the child, an officer of the court, a tribe, an Indian or-

ganization, a public or private agency, or a member of the child’s extended family informs the court 

that the child is an Indian child.  
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The residence or domicile of the child, the child’s parents, or Indian custodian is on a reservation or in an 

Alaska Native village.  

Any participant in the proceeding, officer of the court, Indian tribe, Indian organization, or agency informs 

the court that it has discovered information indicating that the child is an Indian child.  

The child who is the subject of the proceeding gives the court reason to know he or she is an Indian child.  

The court is informed that the child is or has been a ward of a tribal court.  

The court is informed that either parent or the child possess an identification card indicating membership 

or citizenship in an Indian tribe. 

 

 The ICWA as noted in 25 U.S.C. Sec. 1901 and AB 3176 specifies that for any foster care or pre-

adoptive placement, preference shall be given, in the absence of good cause to the contrary, to a placement 

with, 

A member of the Indian child's extended family; 

A foster home licensed, approved, or specified by the Indian child's tribe; 

An Indian foster home licensed or approved by an authorized non-Indian licensing authority; or 

An institution for children approved by an Indian tribe or operated by an Indian organization, which has a 

program suitable to meet the Indian child's needs. 

 

Whereas, in any adoptive placement of an Indian child, preference shall be given to a placement with one of 

the following, in descending priority order: 

(1) A member of the child’s extended family, as defined in Section 1903 of the federal Indian Child 

Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). 

(2) Other members or citizens of the child’s tribe. 

(3) Another Indian family. 

 

 The ICWA primarily addresses jurisdiction over involuntary custody cases involving Indian children in 

state jurisdiction.  Transfer to tribal jurisdiction does not imply the removal of an Indian child from a non-

Indian home and placement with the natural parents. However, many state court judges are hesitant to dis-

tinguish between jurisdictional and dispositional issues.   
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V. IMPLEMENTATION AND IMPACT OF THE INDIAN CHILD WELFARE ACT 

 Historically, the relationship between Indian tribes and the federal government has been a political 

relationship between nations; not a relationship based on the racial classification of American Indians.  Con-

sequently, the Supreme Court ruled that Congress is not in violation of equal protection when it distinguishes 

American Indians from other racially classified groups.   As a result of the broad Congressional power to regu-

late Indian affairs and the limited recourse allowed for challenges to that power, states may not exercise any 

authority over Indian tribes (on the reservation) that are contrary to federal jurisdiction. 

 Before the ICWA was enacted, states could govern and regulate any Indian child within state bounda-

ries but outside the boundaries of the reservation.  Some state courts and state social services view the ICWA 

as a federal intrusion upon their governmental power over Indian children within their jurisdictions.  Chal-

lenges to the ICWA include constitutional arguments based upon the dissimilar treatment of parties in state 

court based upon the parties’ race. Under the Indian Commerce Clause, Congress can make laws to protect 

tribes and their members from state intrusions.  Federal Indian laws based upon the political classification 

rather than racial classification are reviewed under the rational basis test rather than strict scrutiny.  Thus, if 

the law is rationally tied to Congress’ duty to protect American Indians, the law will survive equal protection 

challenges. 

The U.S. Supreme Court on the ICWA 

 In 1989, the U.S. Supreme Court heard Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 

(1989), the first ICWA case heard by the U.S. Supreme Court. In Holyfield, the natural parents of twins were 

domiciled on the Mississippi Choctaw reservation. Upon the birth of the twins, the biological parents volun-

tarily placed their children for adoption with a non-Indian family living off the reservation.  During the pro-

ceedings, the tribe intervened claiming that the state court lacked jurisdiction under the ICWA, which grant-

ed exclusive jurisdiction to the Mississippi Choctaw Tribal Court because the twins were considered to have 

been domiciled on the reservation. The Mississippi Supreme Court affirmed the adoption, holding that the 

ICWA did not apply because the children never lived with an Indian family and never lived on the Choctaw 

Reservation. The U.S. Supreme Court granted certiorari to resolve the question of domicile.  It rejected the 

Mississippi Supreme Court ruling, reversed the adoption, and remanded the case to the Mississippi Choctaw 

Tribal Court.  Holyfield does not allow state courts to bypass the ICWA by applying state law interpretations 

of its terms, even though Congress did not define those terms.  Ultimately, the Mississippi Choctaw Tribal 

Court held that the twins should be left with the adoptive parents with whom the children had already forged 
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familial bonds.   

New Federal Regulations on Indian Child Welfare Act Proceedings 

 On December 12, 2016, the new federal regulations on ICWA proceedings were passed to address re-

quirements for State courts to ensure the implementation of ICWA in Indian child-welfare proceedings and 

requirements for States to maintain records under ICWA. The final rule promotes the uniform application of 

Federal law designed to protect Indian children, their parents, and Indian Tribes. Definitions and notice provi-

sions in the existing rule have been updated and a new subpart I to 25 CFR part 23 to address ICWA imple-

mentation by State courts has been added. In particular, the final rule addresses the following issues:  

 Applicability. There is no exception to applicability based on certain factors used by a minority of courts 

in defining and applying the so-called ‘‘existing Indian family,’’ or EIF, exception. 

 Initial Inquiry. The steps involved in conducting a thorough inquiry at the beginning of child-custody 

proceedings as to whether the child is an ‘‘Indian child’’ subject to the Act. 

 Emergency proceedings. Recognizing that emergency removal and placements are sometimes required 

to protect an Indian child’s safety and welfare. The distinction between the requirements for emergency pro-

ceedings and other child-custody proceedings involving Indian children is clarified and includes provisions 

that help to ensure that emergency removal and placements are as short as possible, and that, when neces-

sary, proceedings subject to the full suite of ICWA protections are promptly initiated. 

 Notice. Uniform requirements for prompt notice to parents and Tribes in involuntary proceedings to 

facilitate compliance with statutory requirements. 

 Transfer. The requirement that a State court determine whether the State or Tribe has jurisdiction and, 

where jurisdiction is concurrent, establishes standards to guide the determination whether good cause exists 

to deny transfer (including factors that cannot properly be considered) and addresses transfer of proceedings 

to Tribal court. 

 Qualified expert witnesses. The term ‘‘qualified expert witness’’ is interpreted. 

 Placement preferences. When and what placement preferences apply in foster care, preadoptive, and 

adoptive placements, provides presumptive standards for what may constitute good cause to depart from 

the placement preferences, and prohibits courts from considering certain factors as the basis for departure 

from placement preferences. 

 Voluntary proceedings. Certain aspects of ICWA’s applicability to voluntary proceedings, including ad-

dressing the need to determine whether a child is an ‘‘Indian child’’ in voluntary proceedings and specifying 
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the requirements for obtaining consent. 

Information, recordkeeping, and other rights. The rights of adult adoptees to information and sets out 
what records States and the Secretary must maintain. 

California’s laws and regulations passed to implement ICWA 

California has adopted laws, policies, rules, and regulations to implement the federal ICWA statute.  

These provisions are predominately found in the California Family Code, California Probate Code, and the Cal-

ifornia Welfare and Institutions Code.  The California code provisions provide for the implementation of the 

federal ICWA statute, but they also provide for additional policy and direction surrounding Indian Child Wel-

fare actions and decisions under state law.   

 California adopted California Senate Bill (SB) 678, Assembly Bill (AB) 1325, and Assembly Bill (AB) 1376 

which adhere to the provisions of the federal ICWA statute. The state of California is “committed to pro-

tecting the essential tribal relations and best interest of an Indian child by promoting practices, in accordance 

with the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) ... by placing the child, whenever possible, in a 

placement that reflects the unique values of the child's tribal culture and is best able to assist the child in es-

tablishing, developing, and maintaining a political, cultural, and social relationship with the child's tribe and 

tribal community.” 

California’s Assembly Bill 3176 amended and approved on September 27, 2018, “adds several im-

portant definitional clarifications, including: active efforts, reason to know a child is an Indian child, child cus-

tody proceedings, and emergency proceedings. The legislation clarifies county and state actions to determine 

tribal exclusive jurisdiction, and how to properly handle cases in which exclusive tribal jurisdiction exists, clar-

ifies notice requirements, and clarifies when inquiry begins and what it requires for caseworkers to identify 

and verify whether a child meets the definition of an Indian child.” 

 The California rules and regulations implementing the ICWA set forth requirements for social service 

departments for:  

 making and documenting an initial inquiry as to whether a child is an Indian child during investigation and 

intake procedures, 

 documenting active efforts to prevent the break-up of an Indian family, 

 complying with notice requirements by sending form ICWA-030 to the child’s parents or guardians, Indian 

custodian (if any), tribe(s) with which the child may be affiliated; and the Sacramento Office of the BIA; or the 
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Secretary of the Interior as soon as possible, 

 documenting consultation with the tribe concerning placement and how the placement fits within the 

ICWA placement preferences if the detention of the child occurs, 

 complying with disposition report requirements for a case involving an Indian child that may be entering 

or is in foster care, 

  obtaining a qualified expert witness (QEW) to provide testimony as required, 

 complying with the foster care placement requirements, 

 complying with the status review, permanency planning, and post-permanency planning hearing require-

ments, and 

complying with the termination of parental rights requirements such as QEW testimony and the evidentiary 
standard of beyond reasonable doubt. 

In addition, AB 3176 revised the specific steps a social worker, probation officer, or court is required 

to take in making an inquiry of a child’s possible status as an Indian child; and the various notice require-

ments that are mandated during an Indian child custody proceeding, including a proceeding for an emergen-

cy removal of an Indian child from the custody of his or her parents or Indian custodian. These steps will be 

added in the “Five ICWA Provisions of Tribal Social Work Practice” of this curriculum.  

Implementation of the ICWA in California requires diligence and patience.  The resources and tools 

found in this curriculum are provided to support your efforts. The motivating factor is to serve the best inter-

ests of an Indian child “by placing the Indian child, whenever possible, in a placement that reflects the unique 

values of the child's tribal culture and assist the child in establishing, developing, and maintaining a political, 

cultural, and social relationship with the child's tribe and tribal community.”     

Additional provisions implementing ICWA include state bills, rules, forms, and informational notices 

some of which may be found in the California Rules of Court (CRC), California Judicial Council Forms, and Cali-

fornia Department of Social Services All County Information Notices (ACINs) and All-County Letters (ACLs).   

California Department of Social Services 

Office of Tribal Affairs 

http://www.cdss.ca.gov/inforesources/Tribal-Affairs 

ICWA at CDSS 

http://www.cdss.ca.gov/inforesources/Tribal-Affairs/ICWA  

http://www.cdss.ca.gov/inforesources/Tribal-Affairs
http://www.cdss.ca.gov/inforesources/Tribal-Affairs/ICWA
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All County Information Notices  

http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-

Information-Notices  

All County Letters 

http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Letters  

Tribal Customary Adoption 

http://www.courts.ca.gov/12569.htm  

California Family Code Provisions Implementing the Indian Child Welfare Act 

http://www.courts.ca.gov/documents/ICWAFamilyCode.pdf 

California Probate Code Sections implementing the Indian Child Welfare Act 

http://www.courts.ca.gov/documents/ICWAProbateCode.pdf 

California Welfare and Institutions Code Provisions implementing the Indian Child Welfare Act 

http://www.courts.ca.gov/documents/ICWA-WelfareCode.pdf 

Guidelines for Implementing the Indian Child Welfare Act (ICWA) 

https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc2-056831.pdf 

AB 3176 

 https://leginfo.legislature.ca.gov/faces/billPdf.xhtmlbill_id=201720180AB3176&version=20170AB317691CHP 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Information-Notices
http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Information-Notices
http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Letters
http://www.courts.ca.gov/12569.htm
http://www.courts.ca.gov/documents/ICWAFamilyCode.pdf
https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc2-056831.pdf
https://leginfo.legislature.ca.gov/faces/billPdf.xhtml?bill_id=201720180AB3176&version=20170AB317691CHP
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US Code Title 25—- INDIANS CHAPTER 21—INDIAN CHILD WELFARE ACT of 1978 
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1901. Congressional findings 

Recognizing the special relationship between the United States and the Indian tribes and their members and the Federal responsi-

bility to Indian people, the Congress finds—(1) that clause 3, section 8, article I of the United States Constitution provides that ''The 

Congress shall have Power * * * To regulate Commerce * * * with Indian tribes (FOOTNOTE 1) '' and, through this and other consti-

tutional authority, Congress has plenary power over Indian affairs; (2) that Congress, through statutes, treaties, and the general 

course of dealing with Indian tribes, has assumed the responsibility for the protection and preservation of Indian tribes and their 

resources; (3) that there is no resource that is more vital to the continued existence and integrity of Indian tribes than their chil-

dren and that the United States has a direct interest, as trustee, in protecting Indian children who are members of or are eligible 

for membership in an Indian tribe; (4) that an alarmingly high percentage of Indian families are broken up by the removal, often 

unwarranted, of their children from them by nontribal public and private agencies and that an alarmingly high percentage of such 
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children are placed in non-Indian foster and adoptive homes and institutions; and (5) that the States, exercising their recog-

nized jurisdiction over Indian child custody proceedings through administrative and judicial bodies, have often failed to recog-

nize the essential tribal relations of Indian people and the cultural and social standards prevailing in Indian communities and 

families. 

1902. Congressional declaration of policy 

The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian children and to promote 

the stability and security of Indian tribes and families by the establishment of minimum Federal standards for the removal of 

Indian children from their families and the placement of such children in foster or adoptive homes which will reflect the unique 

values of Indian culture, and by providing for assistance to Indian tribes in the operation of child and family service programs. 

1903. Definitions 

For the purposes of this chapter, except as may be specifically provided otherwise, the term—(1) ''child custody proceeding'' 

shall mean and include - (i) ''foster care placement'' which shall mean any action removing an Indian child from its parent or 

Indian custodian for temporary placement in a foster home or institution or the home of a guardian or conservator where the 

parent or Indian custodian cannot have the child returned upon demand, but where parental rights have not been terminated; 

(ii) ''termination of parental rights'' which shall mean any action resulting in the termination of the parent-child relationship; 

(iii) ''preadoptive placement'' which shall mean the temporary placement of an Indian child in a foster home or institution after 

the termination of parental rights, but prior to or in lieu of adoptive placement; and (iv) ''adoptive placement'' which shall 

mean the permanent placement of an Indian child for adoption, including any action resulting in a final decree of adoption. 

Such term or terms shall not include a placement based upon an act which, if committed by an adult, would be deemed a crime 

or upon an award, in a divorce proceeding, of custody to one of the parents. (2) ''extended family member'' shall be as defined 

by the law or custom of the Indian child's tribe or, in the absence of such law or custom, shall be a person who has reached the 

age of eighteen and who is the Indian child's grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece 

or nephew, first or second cousin, or stepparent; (3) ''Indian'' means any person who is a member of an Indian tribe, or who is 

an Alaska Native and a member of a Regional Corporation as defined in 1606 of title 43; (4) ''Indian child'' means any unmar-

ried person who is under age eighteen and is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indi-

an tribe and is the biological child of a member of an Indian tribe; (5) ''Indian child's tribe'' means (a) the Indian tribe in which 

an Indian child is a member or eligible for membership or (b), in the case of an Indian child who is a member of or eligible for 

membership in more than one tribe, the Indian tribe with which the Indian child has the more significant contacts; (6) ''Indian 

custodian'' means any Indian person who has legal custody of an Indian child under tribal law or custom or under State law 

or to whom temporary physical care, custody, and control has been transferred by the parent of such child; (7) ''Indian organi-

zation'' means any group, association, partnership, corporation, or other legal entity owned or controlled by Indians, or a 

majority of whose members are Indians; (8) ''Indian tribe'' means any Indian tribe, band, nation, or other organized group or 

community of Indians recognized as eligible for the services provided to Indians by the Secretary because of their status as Indi-

ans, including any Alaska Native village as defined in section 1602(c) of title 43; (9) ''parent'' means any biological parent or 

parents of an Indian child or any Indian person who has lawfully adopted an Indian child, including adoptions under tribal law 

or custom. It does not include the unwed father where paternity has not been acknowledged or established; (10) ''reservation'' 

means Indian country as defined in section 1151 of title 18 and any lands, not covered under such section, title to which is ei-

ther held by the United States in trust for the benefit of any Indian tribe or individual or held by any Indian tribe or individual 

subject to a restriction by the United States against alienation; (11) ''Secretary'' means the Secretary of the Interior; and (12) 

''tribal court'' means a court with jurisdiction over child custody proceedings and which is either a Court of Indian Offenses, 

a court established and operated under the code or custom of an Indian tribe, or any other administrative body of a tribe 

which is vested with authority over child custody proceedings. 

1911. Indian tribe jurisdiction over Indian child custody proceedings 
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(a) Exclusive jurisdiction 

An Indian tribe shall have jurisdiction exclusive as to any State over any child custody proceeding involving an Indian child who 

resides or is domiciled within the reservation of such tribe, except where such jurisdiction is otherwise vested in the State by 

existing Federal law. Where an Indian child is a ward of a tribal court, the Indian tribe shall retain exclusive jurisdiction, notwith-

standing the residence or domicile of the child. 

(b) Transfer of proceedings; declination by tribal court 

In any State court proceeding for the foster care placement of, or termination of parental rights to, an Indian child not domi-

ciled or residing within the reservation of the Indian child's tribe, the court, in the absence of good cause to the contrary, shall 

transfer such proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the petition of either parent or 

the Indian custodian or the Indian child's tribe: Provided, That such transfer shall be subject to declination by the tribal court of 

such tribe. 

(c) State court proceedings; intervention 

In any State court proceeding for the foster care placement of, or termination of parental rights to, an Indian child, the Indian 

custodian of the child and the Indian child's tribe shall have a right to intervene at any point in the proceeding. 

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes The United States, every State, every 

territory or possession of the United States, and every Indian tribe shall give full faith and credit to the public acts, records, and 

judicial proceedings of any Indian tribe applicable to Indian child custody proceedings to the same extent that such entities give 

full faith and credit to the public acts, records, and judicial proceedings of any other entity. 

1912. Pending court proceedings 

(a) Notice; time for commencement of proceedings; additional time for preparation 

In any involuntary proceeding in a State court, where the court knows or has reason to know that an Indian child is involved, 

the party seeking the foster care placement of, or termination of parental rights to, an Indian child shall notify the parent or 

Indian custodian and the Indian child's tribe, by registered mail with return receipt requested, of the pending proceedings and 

of their right of intervention. If the identity or location of the parent or Indian custodian and the tribe cannot be determined, 

such notice shall be given to the Secretary in like manner, who shall have fifteen days after receipt to provide the requisite no-

tice to the parent or Indian custodian and the tribe. No foster care placement or termination of parental rights proceeding shall 

be held until at least ten days after receipt of notice by the parent or Indian custodian and the tribe or the Secretary: Provided, 

That the parent or Indian custodian or the tribe shall, upon request, be granted up to twenty additional days to prepare for 

such proceeding. 

(b) Appointment of counsel 

In any case in which the court determines indigency, the parent or Indian custodian shall have the right to court appointed 

counsel in any removal, placement, or termination proceeding. The court may, in its discretion, appoint counsel for the child 

upon a finding that such appointment is in the best interest of the child. Where State law makes no provision for appointment 

of counsel in such proceedings, the court shall promptly notify the Secretary upon appointment of counsel, and the Secretary, 

upon certification of the presiding judge, shall pay reasonable fees and expenses out of funds which may be appropriated pur-

suant to section 13 of this title. 

(c) Examination of reports or other documents 

Each party to a foster care placement or termination of parental rights proceeding under State law involving an Indian child 

shall have the right to examine all reports or other documents filed with the court upon which any decision with respect to such 
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action may be based.  

(d) Remedial services and rehabilitative programs; preventive measures 

Any party seeking to effect a foster care placement of, or termination of parental rights to, an Indian child under State law shall 

satisfy the court that active efforts have been made to provide remedial services and rehabilitative programs designed to pre-

vent the breakup of the Indian family and that these efforts have proved unsuccessful. (e) Foster care placement orders; evi-

dence; determination of damage to child No foster care placement may be ordered in such proceeding in the absence of a de-

termination, supported by clear and convincing evidence, including testimony of qualified expert witnesses, that the continued 

custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child. 

(f) Parental rights termination orders; evidence; determination of damage to child 

No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence 

beyond a reasonable doubt, including testimony of qualified expert witnesses, that the continued custody of the child by the 

parent or Indian custodian is likely to result in serious emotional or physical damage to the child. to vacate such decree. Upon a 

finding that such consent was obtained through fraud or duress, the court shall vacate such decree and return the child to the 

parent. No adoption which has been effective for at least two years may be invalidated under the provisions of this subsection 

unless otherwise permitted under State law. 

1914. Petition to court of competent jurisdiction to invalidate action upon showing of certain violations 

Any Indian child who is the subject of any action for foster care placement or termination of parental rights under State law, 

any parent or Indian custodian from whose custody such child was removed, and the Indian child's tribe may petition any court 

of competent jurisdiction to invalidate such action upon a showing that such action violated any provision of sections 1911, 

1912, and 1913 of this title. 

1915. Placement of Indian children 

(a) Adoptive placements; preferences 

In any adoptive placement of an Indian child under State law, a preference shall be given, in the absence of good cause to the 

contrary, to a placement with (1) a member of the child's extended family; (2) other members of the Indian child's tribe; or (3) 

other Indian families. 

(b) Foster care or preadoptive placements; criteria; preferences 

Any child accepted for foster care or preadoptive placement shall be placed in the least restrictive setting which most approxi-

mates a family and in which his special needs, if any, may be met. The child shall also be placed within reasonable proximity to 

his or her home, taking into account any special needs of the child. In any foster care or preadoptive placement, a preference 

shall be given, in the absence of good cause to the contrary, to a placement with - 

(i) a member of the Indian child's extended family; (ii) a foster home licensed, approved, or specified by the Indian child's 

tribe; (iii) an Indian foster home licensed or approved by an authorized non-Indian licensing authority; or (iv) an institution 

for children approved by an Indian tribe or operated by an Indian organization which has a program suitable to meet the 

Indian child's needs.  

(c) Tribal resolution for different order of preference; personal preference considered; anonymity in application of preferences 

In the case of a placement under subsection (a) or (b) of this section, if the Indian child's tribe shall establish a different order of 

preference by resolution, the agency or court effecting the placement shall follow such order so long as the placement is the 

least restrictive setting appropriate to the particular needs of the child, as provided in subsection (b) of this section. Where ap-

propriate, the preference of the Indian child or parent shall be considered: Provided, That where a consenting parent evidences 
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a desire for anonymity, the court or agency shall give weight to such desire in applying the preferences. 

(d) Social and cultural standards applicable 

The standards to be applied in meeting the preference requirements of this section shall be the prevailing social and cultural 

standards of the Indian community in which the parent or extended family resides or with which the parent or extended family 

members maintain social and cultural ties. 

(e) Record of placement; availability 

A record of each such placement, under State law, of an Indian child shall be maintained by the State in which the placement 

was made, evidencing the efforts to comply with the order of preference specified in this section. Such record shall be made 

available at any time upon the request of the Secretary or the Indian child's tribe. 

1916. Return of custody 

(a) Petition; best interests of child 

Notwithstanding State law to the contrary, whenever a final decree of adoption of an Indian child has been vacated or set aside 

or the adoptive parents voluntarily consent to the termination of their parental rights to the child, a biological parent or prior 

Indian custodian may petition for return of custody and the court shall grant such petition unless there is a showing, in a pro-

ceeding subject to the provisions of section 1912 of this title, that such return of custody is not in the best interests of the child. 

(b) Removal from foster care home; placement procedure 

Whenever an Indian child is removed from a foster care home or institution for the purpose of further foster care, preadoptive, 

or adoptive placement, such placement shall be in accordance with the provisions of this chapter, except in the case where an 

Indian child is being returned to the parent or Indian custodian from whose custody the child was originally removed. 

1917. Tribal affiliation information and other information for protection of rights from tribal relationship; application of sub-

ject of adoptive placement; disclosure by court 

Upon application by an Indian individual who has reached the age of eighteen and who was the subject of an adoptive place-

ment, the court which entered the final decree shall inform such individual of the tribal affiliation, if any, of the individual's bio-

logical parents and provide such other information as may be necessary to protect any rights flowing from the individual's tribal 

relationship. 

1918. Reassumption of jurisdiction over child custody proceedings 

(a) Petition; suitable plan; approval by Secretary 

Any Indian tribe which became subject to State jurisdiction pursuant to the provisions of the Act of August 15, 1953 (67 Stat. 

588), as amended by title IV of the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant to any other Federal law, may reassume 

jurisdiction over child custody proceedings. Before any Indian tribe may reassume jurisdiction over Indian child custody pro-

ceedings, such tribe shall present to the Secretary for approval a petition to reassume such jurisdiction which includes a suita-

ble plan to exercise such jurisdiction. 

(b) Criteria applicable to consideration by Secretary; partial retrocession (1) In considering the petition and feasibility of the 

plan of a tribe under subsection (a) of this section, the Secretary may consider, among other things: (i) whether or not the tribe 

maintains a membership roll or alternative provision for clearly identifying the persons who will be affected by the reassump-

tion of jurisdiction by the tribe; (ii) the size of the reservation or former reservation area which will be affected by retrocession 

and reassumption of jurisdiction by the tribe; (iii) the population base of the tribe, or distribution of the population in homoge-

neous communities or geographic areas; and (iv) the feasibility of the plan in cases of multitribal occupation of a single reserva-

tion or geographic area. (2) In those cases where the Secretary determines that the jurisdictional provisions of section 1911(a) 
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of this title are not feasible, he is authorized to accept partial retrocession which will enable tribes to exercise referral jurisdic-

tion as provided in section 1911(b) of this title, or, where appropriate, will allow them to exercise exclusive jurisdiction as pro-

vided in section 1911(a) of this title over limited community or geographic areas without regard for the reservation status of 

the area affected.  

(c) Approval of petition; publication 

in Federal Register; notice; reassumption period; correction of causes for disapproval If the Secretary approves any petition 

under subsection (a) of this section, the Secretary shall publish notice of such approval in the Federal Register and shall notify 

the affected State or States of such approval. The Indian tribe concerned shall reassume jurisdiction sixty days after publication 

in the Federal Register of notice of approval. If the Secretary disapproves any petition under subsection (a) of this section, the 

Secretary shall provide such technical assistance as may be necessary to enable the tribe to correct any deficiency which the 

Secretary identified as a cause for disapproval. 

(d) Pending actions or proceedings unaffected 

Assumption of jurisdiction under this section shall not affect any action or proceeding over which a court has already assumed 

jurisdiction, except as may be provided pursuant to any agreement under section 1919 of this title. 

1919. Agreements between States and Indian tribes 

(a) Subject coverage 

States and Indian tribes are authorized to enter into agreements with each other respecting care and custody of Indian children 

and jurisdiction over child custody proceedings, including agreements which may provide for orderly transfer of jurisdiction on 

a case-by-case basis and agreements which provide for concurrent jurisdiction between States and Indian tribes. 

(b) Revocation; notice; actions or proceedings unaffected 

Such agreements may be revoked by either party upon one hundred and eighty days' written notice to the other party. Such 

revocation shall not affect any action or proceeding over which a court has already assumed jurisdiction, unless the agreement 

provides otherwise. 

1920. Improper removal of child from custody; declination of jurisdiction; forthwith return of child: danger exception 

Where any petitioner in an Indian child custody proceeding before a State court has improperly removed the child from custo-

dy of the parent or Indian custodian or has improperly retained custody after a visit or other temporary relinquishment of cus-

tody, the court shall decline jurisdiction over such petition and shall forthwith return the child to his parent or Indian custodian 

unless returning the child to his parent or custodian would subject the child to a substantial and immediate danger or threat of 

such danger. 

1921. Higher State or Federal standard applicable to protect rights of parent or Indian custodian of Indian child 

In any case where State or Federal law applicable to a child custody proceeding under State or Federal law provides a higher 

standard of protection to the rights of the parent or Indian custodian of an Indian child than the rights provided under this sub-

chapter, the State or Federal court shall apply the State or Federal standard.  

1922. Emergency removal or placement of child; termination; appropriate action 

Nothing in this subchapter shall be construed to prevent the emergency removal of an Indian child who is a resident of or is 

domiciled on a reservation, but temporarily located off the reservation, from his parent or Indian custodian or the emergency 

placement of such child in a foster home or institution, under applicable State law, in order to prevent imminent physical dam-

age or harm to the child. The State authority, official, or agency involved shall insure that the emergency removal or placement 

terminates immediately when such removal or placement is no longer necessary to prevent imminent physical damage or harm 



STAGES OF DEPENDENCY 

Training Session 

 Tribal Indian Child Welfare Advocates Training Program    

 
to the child and shall expeditiously initiate a child custody proceeding subject to the provisions of this subchapter, transfer the 

child to the jurisdiction of the appropriate Indian tribe, or restore the child to the parent or Indian custodian, as may be appro-

priate. 

1923. Effective date 

None of the provisions of this subchapter, except sections 1911(a), 1918, and 1919 of this title, shall affect a proceeding under 

State law for foster care placement, termination of parental rights, preadoptive placement, or adoptive placement which was 

initiated or completed prior to one hundred and eighty days after November 8, 1978, but shall apply to any subsequent pro-

ceeding in the same matter or subsequent proceedings affecting the custody or placement of the same child. 

1931. Grants for on or near reservation programs and child welfare codes 

(a) Statement of purpose; scope of programs 

The Secretary is authorized to make grants to Indian tribes and organizations in the establishment and operation of Indian child 

and family service programs on or near reservations and in the preparation and implementation of child welfare codes. The 

objective of every Indian child and family service program shall be to prevent the breakup of Indian families and, in particular, 

to insure that the permanent removal of an Indian child from the custody of his parent or Indian custodian shall be a last resort. 

Such child and family service programs may include, but are not limited to - 

(1) a system for licensing or otherwise regulating Indian foster and adoptive homes; (2) the operation and maintenance of 

facilities for the counseling and treatment of Indian families and for the temporary custody of Indian children; (3) family 

assistance, including homemaker and home counselors, day care, afterschool care, and employment, recreational activi-

ties, and respite care; (4) home improvement programs; (5) the employment of professional and other trained personnel 

to assist the tribal court in the disposition of domestic relations and child welfare matters; (6) education and training of 

Indians, including tribal court judges and staff, in skills relating to child and family assistance and service programs; (7) a 

subsidy program under which Indian adoptive children may be provided support comparable to that for which they would 

be eligible as foster children, taking into account the appropriate State standards of support for maintenance and medical 

needs; and (8) guidance, legal representation, and advice to Indian families involved in tribal, State, or Federal child custo-

dy proceedings. 

(b) Non-Federal matching funds for related Social Security or other Federal financial assistance programs; assistance for such 

programs unaffected; State licensing or approval for qualification for assistance under federally assisted program 

Funds appropriated for use by the Secretary in accordance with this section may be utilized as non-Federal matching share in 

connection with funds provided under titles IV-B and XX of the Social Security Act (42 U.S.C. 620 et seq., 1397 et seq.) or under 

any other Federal financial assistance programs which contribute to the purpose for which such funds are authorized to be ap-

propriated for use under this chapter. The provision or possibility of assistance under this chapter shall not be a basis for the 

denial or reduction of any assistance otherwise authorized under titles IV-B and XX of the Social Security Act or any other feder-

ally assisted program. For purposes of qualifying for assistance under a federally assisted program, licensing or approval of fos-

ter or adoptive homes or institutions by an Indian tribe shall be deemed equivalent to licensing or approval by a State. 

1932. Grants for off-reservation programs for additional services 

The Secretary is also authorized to make grants to Indian organizations to establish and operate off-reservation Indian child and 

family service programs which may include, but are not limited to - (1) a system for regulating, maintaining, and supporting 

Indian foster and adoptive homes, including a subsidy program under which Indian adoptive children may be provided support 

comparable to that for which they would be eligible as Indian foster children, taking into account the appropriate State stand-

ards of support for maintenance and medical needs; (2) the operation and maintenance of facilities and services for counseling 

and treatment of Indian families and Indian foster and adoptive children; (3) family assistance, including homemaker and home 
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counselors, day care, afterschool care, and employment, recreational activities, and respite care; and (4) guidance, legal repre-

sentation, and advice to Indian families involved in child custody proceedings. 

1933. Funds for on and off reservation programs 

(a) Appropriated funds for similar programs of Department of Health and Human Services; appropriation in advance for pay-

ments 

In the establishment, operation, and funding of Indian child and family service programs, both on and off reservation, the Sec-

retary may enter into agreements with the Secretary of Health and Human Services, and the latter Secretary is hereby author-

ized for such purposes to use funds appropriated for similar programs of the Department of Health and Human Services: Pro-

vided, That authority to make payments pursuant to such agreements shall be effective only to the extent and in such amounts 

as may be provided in advance by appropriation Acts. 

(b) Appropriation authorization under section 13 of this title 

Funds for the purposes of this chapter may be appropriated pursuant to the provisions of section 13 of this title. 

1934. ''Indian'' defined for certain purposes 

For the purposes of sections 1932 and 1933 of this title, the term ''Indian'' shall include persons defined in section 1603(c) of 

this title. 

1951. Information availability to and disclosure by Secretary 

(a) Copy of final decree or order; other information; anonymity affidavit; exemption from Freedom of Information Act 

Any State court entering a final decree or order in any Indian child adoptive placement after November 8, 1978, shall provide 

the Secretary with a copy of such decree or order together with such other information as may be necessary to show - 

(1) the name and tribal affiliation of the child; (2) the names and addresses of the biological parents; (3) the names and 

addresses of the adoptive parents; and (4) the identity of any agency having files or information relating to such adoptive 

placement. Where the court records contain an affidavit of the biological parent or parents that their identity remain confi-

dential, the court shall include such affidavit with the other information. The Secretary shall insure that the confidentiality 

of such information is maintained and such information shall not be subject to the Freedom of Information Act (5 U.S.C. 

552), as amended.  

(b) Disclosure of information for enrollment of Indian child in tribe or for determination of member rights or benefits; certifica-

tion of entitlement to enrollment 

Upon the request of the adopted Indian child over the age of eighteen, the adoptive or foster parents of an Indian child, or an 

Indian tribe, the Secretary shall disclose such information as may be necessary for the enrollment of an Indian child in the tribe 

in which the child may be eligible for enrollment or for determining any rights or benefits associated with that membership. 

Where the documents relating to such child contain an affidavit from the biological parent or parents requesting anonymity, 

the Secretary shall certify to the Indian child's tribe, where the information warrants, that the child's parentage and other cir-

cumstances of birth entitle the child to enrollment under the criteria established by such tribe. 

1952. Rules and regulations 

Within one hundred and eighty days after November 8, 1978, the Secretary shall promulgate such rules and regulations as may 

be necessary to carry out the provisions of this chapter.  

1961. Locally convenient day schools 

(a) Sense of Congress 
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It is the sense of Congress that the absence of locally convenient day schools may contribute to the breakup of Indian families. 

(b) Report to Congress; contents, etc. 

The Secretary is authorized and directed to prepare, in consultation with appropriate agencies in the Department of Health and 

Human Services, a report on the feasibility of providing Indian children with schools located near their homes, and to submit 

such report to the Select Committee on Indian Affairs of the United States Senate and the Committee on Interior and Insular 

Affairs of the United States House of Representatives within two years from November 8, 1978. In developing this report the 

Secretary shall give particular consideration to the provision of educational facilities for children in the elementary grades. 

1962. Copies to the States 

Within sixty days after November 8, 1978, the Secretary shall send to the Governor, chief justice of the highest court of appeal, 

and the attorney general of each State a copy of this chapter, together with committee reports and an explanation of the provi-

sions of this chapter. 

1963. Severability 

If any provision of this chapter or the applicability thereof is held invalid, the remaining provisions of this chapter shall not be 

affected thereby. 
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ONLINE RESOURCES  

California Court Website 
 
http://www.courts.ca.gov/12569.htm 
 
Amended Court Rules for TCA 

Rule 5.502 Definitions and use of terms 
Rule 5.690 General conduct of a disposition hearing 
Rule 5.708 General review hearing requirements 
Rule 5.715 Twelve-month permanency hearing 
Rule 5.720 Eighteen-month permanency review hearing 
Rule 5.722 Twenty-four month subsequent permanency review hearing 
Rule 5.725 Selection of a permanent plan 
Rule 5.726 Prospective adoptive parent designation 
Rule 5.727 Proposed removal 
Rule 5.728 Emergency removal 
Rule 5.730 Adoption 
Rule 5.740 Hearings subsequent to a permanent plan 
 

National Child Welfare Resource Center for Tribes (NRC4Tribes)  

http://www.nrc4tribes.org/state.cfm?topic=20&state=CA 

 

ICWA Information Sheet - NOTICE (DEPENDENCY) 

https://www.courts.ca.gov/documents/ICWA-notice-information-checklist.pdf 

 
Resource Family Criminal Background Checklist 

http://www.childsworld.ca.gov/res/RFA/pdf/Criminal_Background_Checks.pdf  

 

State Crimes that Cannot be Exempted (from the California Department of Social Services’ Evaluator Man-

ual)  (Oct. 25, 2016). 

http://www.cdss.ca.gov/Portals/9/CCLD/EM/BackgroundCheckProcedures.pdf  

 

The juvenile dependency court and you--A Guide for Parents  

https://www.courts.ca.gov/documents/juvenile-dependency-court-and-you.pdf  

Information on Dependency Court for Caregivers 

https://www.courts.ca.gov/29206.htm  

http://www.courts.ca.gov/12569.htm
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_502
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_690
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_708
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_715
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_720
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_722
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_725
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_726
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_727
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_728
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_730
https://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_740
http://www.nrc4tribes.org/state.cfm?topic=20&state=CA
https://www.courts.ca.gov/documents/ICWA-notice-information-checklist.pdf
http://www.childsworld.ca.gov/res/RFA/pdf/Criminal_Background_Checks.pdf
http://www.cdss.ca.gov/Portals/9/CCLD/EM/BackgroundCheckProcedures.pdf
https://www.courts.ca.gov/documents/juvenile-dependency-court-and-you.pdf
https://www.courts.ca.gov/29206.htm
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Foster Care/Pre-Adoptive Placements Tribal Resources 

 

Name of Foster Care/Pre-

Adoptive Placements  
Description Contact Information 

American Indian Child Resource 

Center  

Located in Oakland, CA. Licensed 

to certify homes in:  Sonoma, 

Solano, Yolo, Sacramento, San 

Francisco, Alameda, Contra Cos-

ta, San Joaquin, Santa Clara, San 

Mateo counties. 

 Website: http://www.aicrc.org/new
-page-3 
 
Contact: fostercare@aicrc.org  

Indian Child and Family Preser-

vation Program  

Recruitment of Indian foster fam-

ilies in Santa Rosa and Ukiah, CA. 

Website: https://www.icfpp.net/
services 
Contact: Santa Rosa (707) 544-8509, 

Ukiah (707) 463-2644 

Indian Child & Family Services: A 

Tribal Consortium Strengthening 

Indian Children and Families  

in Temecula, CA. Licensed tribal 

foster family and adoption agen-

cy. Service area includes: River-

side, San Bernardino, and San 

Diego Counties. 

Website: https://
indianchildandfamily.org/about.html 
Contact: 800.969.4237 

Karuk Tribe Child and Family 

Welfare Services Program  

Offices in Orleans, Yreka, and 

Happy Camp, CA. Recruitment, 

training and certification for Na-

tive American foster parents/

relative caretakers. 

Website: http://www.karuk.us/
index.php/departments/child-
and-family-services/menu-cfs-
cws 

Contact: (530) 841-3141 

Tolowa Dee-ni Nation Communi-

ty Family Services  

Foster care program in Smith Riv-

er, CA. 

Website: https://www.tolowa-
nsn.gov/departments/cfs/ 

Contact: (707) 487-9255 

Tule River Tribe, IV-E Tribe Home Studies for relative and/or 

Tribal placement homes. 

Website: http://www.tulerivertribe-
nsn.gov/icwa/ 
Contact: 559-853-6057 

Yurok Tribe Social Services Indi-

an Child Welfare Program  

Recruits, trains, and designates 

tribal foster homes. 

Website: http://
www.yuroktribe.org/departments/
socialservices/
socialservicesicwa.htm 
Contact: gshaw@yuroktribe.nsn.us 

 

http://www.aicrc.org/new-page-3
http://www.aicrc.org/new-page-3
mailto:fostercare@aicrc.org
https://www.icfpp.net/services
https://www.icfpp.net/services
https://indianchildandfamily.org/about.html
https://indianchildandfamily.org/about.html
http://www.karuk.us/index.php/departments/child-and-family-services/menu-cfs-cws
http://www.karuk.us/index.php/departments/child-and-family-services/menu-cfs-cws
http://www.karuk.us/index.php/departments/child-and-family-services/menu-cfs-cws
http://www.karuk.us/index.php/departments/child-and-family-services/menu-cfs-cws
https://www.tolowa-nsn.gov/departments/cfs/
https://www.tolowa-nsn.gov/departments/cfs/
http://www.tulerivertribe-nsn.gov/icwa/
http://www.tulerivertribe-nsn.gov/icwa/
http://www.yuroktribe.org/departments/socialservices/socialservicesicwa.htm
http://www.yuroktribe.org/departments/socialservices/socialservicesicwa.htm
http://www.yuroktribe.org/departments/socialservices/socialservicesicwa.htm
http://www.yuroktribe.org/departments/socialservices/socialservicesicwa.htm
mailto:gshaw@yuroktribe.nsn.us
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